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IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

Present:
Ms. Justice Fahmida Quader
' And
Ms. Justice Mubina Asaf

Writ Petition No. 11796 of 2021 .

" In iﬁe'matter of:

An Application under Article 102 of the
Constitution of ‘the People’s Republic of
Bangladesh.

And

In_ the matter of:

Khondokar Rafiqul Alam

.....Petitioner
-Yersus-

The Government of Bangladesh and others
.  .....Respondents
Mr. Zainal Abedin, Senior Advocate with
Mr. M Tashdid Anwar, Advocate -~

-....For the petitioney
Mr. Sheikh Mohammad Zakir Hossain,
Senior Advocate with :
Ms. Raziah Sultana, Advocate

----.For the respondent No. 1
Mr. Mahfuz Bin Yousuf, D.A.G with

Me. Mohammed Shafiur Rahman, D.A G with
Mr. Md. Esa, A.A.G with. _
Mr. Eakrainul Kabir,A.A.G with
Mr. Mohiuddin Md. Hanif A.A.G
- for the respondents/government. -
Heard on: 07.11:2024, 23.01.2025, and

[PR— 777730:6 1,'20.25. e e e e e im————
Judgment on: 20.02.2025.

Fahmida Quader, L. o ,
In this application, filed under Article 102 of the

Constitution of the People’s Republic of Bangladesh, Rule Nisi was

issued in the following terms:-
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. “Let a Rule Nisi_be issued"'calling upoﬁ the respondents to

show cause as to why the letter dated 05.] 1.2020 issued‘vide
Office Memo No. 27.12.0000.01227.076.17.472 by the

respondent No 4 dismissing the petitioner from };us service

i

from the post of Deputy Director (Techmcal) of Bangladesh
Rur al Electrlﬁcatlon Board and the Office Order dated
31.05.2021 issued vide Memo No. 27.12.0000.030.31.645.
21.466 by the respondent No. 6 dismissing the appeal
preferred by the petitioner pursiiant to resolution No. 18305
of 645" meejci_ng" of Bangladesh Rural Elecmﬁoatlon Board
should not be declared to have been done without lawful
authority and is of no legal effect and why the Respondent
Nos. 2 ;md 3 should ;ot be directed to reinstate the petitioner
in his servji.ce_against thei_reforé’eaid post and/or pass such
other or further order or orders-as to this Court may seem fit
and proper.""

The facts leading to disposal of the Rule, in a nutshell, is
; o A

that, the petitioner 'was senior employee of Bangladesh Ruira]
Electrification Board and  was working as Deputy Director
‘(Tech‘nical). On 20.11.2017;“Md. Liton, Soh¢l, Abu Hannan and

Nazxm submitted an applicanon to the State Mlmste: Mlmstry of

Energy and Mmeral Resou1ces alleging that Janata

Coeperative Society_ in Pabna had collected Tk. 400 Crore ‘ﬁ'ogn the

“public as FDR between 2015 and 2017. They claimed the petitioner

;!
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supported the society but did not mention their name in the

¢
/

'

. application'(Annethe—A).
| Following this application, on 03.12.2017,. a Directo‘r and
Assistant Dir-c;,ctor of the Bangladesh Rural_ElectriﬁCation Board
issued an office order from their headqﬁartiér"in Nikunja 02,
Khilkhéﬁ, Dhaka. An investigation committee v:ras formed to

review the application. The memo referred to the petitioners name

{Annexure-B). On 14.12.2017, re?pondEri;L Nq_.ff"iss\ued a letter

}

di1'e¢ting the petitioner to appeaf before the investigation commi‘gteé
by 19.12.2017 (Annexurce—C);‘_On | 5?;.07.2017, the Investigation
Committee submitfed 1ts report, concluding that- the ,allega;‘.i.(r)-ns_
against the petitioner Wer%: unproven (Annexure-D). On26.04.2018,
the 1* investié,étion committee siubmiftea i;s 2nd_,rei;m 1, stating that
the a'i[egationsr agafi'ﬁst the pg:titioner_were unproven. The committee

oL
found no connection between the petitioner and Janata-Cooperative

Society limited Pabna (Annexure-E).
On 19.07.2018, another committeé whs formed to further

v
Investigation the matter. . Subsequently  a- 2" committee wa

ol constituted to  examine the allegations against-"the petitioner
{ A
\ (Annexure-F). On the same cfay 19.07.2018 the petitioner was

suspended under Section 54(1) of the Bangladesh Rural

Y

Electrification Board Employees Serviee Rule 2018 ( Annexure-G).
. The petitioner filed a writ petition (No.10030 of 2018) before High
Court Division, challenging the suspension bljde_r, which was

subséquently‘ stayed on 30.07.2018 (Annexure-H)
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‘The 2™ investigation committee submitted its report, on -

19.11.2018 concluding- that the allegations against the petiii"oner A
was true (Annexure-1). On 30.01.2919, the petitioner received a
show cause notice under Rule 4&(b) \and 48({) of the Bangladesh
_ Rural El.ectri'ﬂcation Board Employee éervice Rules, 2018, without
being provided .the .énqu\iry report (Annexure-J). During pendency
of show cause niotice, al“ formal_charge was ‘initiated against the
petitioner on 16.09.2019 under I%ule 53 of the -aforementioned
Rules. The in”qﬁiry committee framed charges against the petitioner
under Rules 51/52 of the Regulatio(ns; 2018 (AnnexuresM). On
:20.1_(_)._2019 the__npetitioner_submitted a, written;;_tatement in the
response to the show cause notice, denying th\er. allegations

v (Annexure-N),

The petitioner has no affiliation with any co- operatwe

society and has never held a d1rect0r position in any co-operative or

Samity. On 07.09.2020 final show, cause notice was served and the

\ \

petitioner 1ep11ed on 02. 11 2020 (Annexule -Q-R). On 05.11. 2020,
the p_et1t10ner was dismissed from service via impugned létter
I(Ann_c',xure-S). Chéllenging the said dis]:n’i‘Ssal order the .pe't-itioner
preferred  an  appeal which was disﬁﬁésed on 31.05.20211
(Afinexure-T) .

Challenging the legali’ty' of’ the afor;eiﬁent-iqned dismissal
order dated 05.11.2020 and dis‘r;liss order of appeal dated

31.05.2021, the petitioner has filed the instant writ Petition.
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Mr. Zainal Abedin, the learned Senior Advocate app\-earing.

- with Mr. Md. Tashid - Anwar, the Iear'r)lréd Advocate for Vtshe
petitioner subrmits that as per Article 135 of the Constitution of

People’s Republic of Banglad'ésh, only the Board of Bangladesh

4

Rural Electrification can dismiss the petitioner from service. /

¢

However, the petif-fqner was. diSmissed with approval of the

respondent No.2, communicated by respondent No. 4 which is

illegal. .

¢

He fuﬁher submit_s!that as per Rule 53(6) of the Bangladesh

!

-

—

| Rurai ‘-Eieét-riﬁcation Board Service Rules, 2018, the-petitioner has

the right to cross examine witness who testified against"thgm during }

the investigdtion. I-Iowever,,..: the petitioner was denied this
opportunity, making the dismissal order unfawful and without legal

effect. Therefqre, respondents Nos. 2 and 3 should be directed to

reinstate the petitioner.

He "nex\ft submits that under Rule 52 of the Bangladesh

Rural  Electrification Board = Sefvice Rules, 2018, méjqr
pulﬂshments mﬁéf‘\'comply?';ith éf;)g_cifﬁc provisions which provides
that, (%) wfoye aifem fwos Aow a‘STzf&ﬂﬁrrFG T ECEiG| ﬁ@‘w iz,

Tafa 2R, T WGl areiE s «=e S ‘"\":‘@ﬁﬂ’fﬂi‘gﬁﬁ“ﬁ #BE;”
But in l:he instant case the }5‘ Inve';tigation Com1ﬁi£tee_ submitted its

creport twice without indicating the petitioner, However, the

respdndents Egﬁéred these reports and formed a 2™ Investigation

e
P

Committee, despite no provision "for such a committee in the

Bangladesh Rural Flectrification Board Service Rule;,'-2018.
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As a result, the entire proceeding against the petitioner was

. malafide, without lawful authority and of h‘p‘_ _legai effect.

Consequently, the dismissal order and its appeal rejection were

flawed, unlawful and invalid.

He agé_ii-l- conféncis that a thorough review of the disimissal
appeal order reveals that the (appellate ;ﬁthority failed to consider
the petitioner’s case and didf nét properly assess the facts. The
dismissal _érder merely reiterated the e;djudication o_1rder= Inaking it

unlawfizl,

He then submits that the dismissal order- dated 31.05.2021

issued’ by respondent No. 6, rejecting the petitioners appeal, is a
non speaking order, made without due consideration, Therefore, the

learned Advocate prayed the Rule to be dbsolute.

On th¢ other hand Mr. Sheikh Mohammad Zakir Hossain, the

Jeéfned Advolc'éte appearing on behalf of the respondent No. |

|

submits that the petitioner filed this writ petition without exhausting . .
\. : :

the required forums and ‘:‘p"focedures. Lonsequently, the petition is
not _maintainable inrléf_iyv and is insufficient - '.for invokril_lg Writl
jurisdiction.

He further submits that the 'léet-itfoner was temporarily
suspended following Section 54(1) of th; Probidhanmala 20185 a

legitimaté .of'ﬁ'c:iél_gr.c-)-éédure} If aggrieved, the petitioner had the

proper remedy to appeal before the Chairnian of Bangladesh Polli
Biddutayan Board under Section 57 of the Probidhanmala 2018.

Instead of pursuing this alternative remedy, the petitioner filed
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another writ petition without disclosing the:,_ available appé;cll
- 1‘-\.provision consequently on 19.10.2020, the Rule was discharged for
‘ non-prosecution. |
The petitioner filed another Writ petition No. 7140/6f 2020
challenging the ﬁnalf-;how-cause notice’ dated%07.69.2920. Hon’ble
High Court Bivision issued "Rule which \was hdischarged for non
pl'osecution on 29.11.2021 . "
The learned Advocate added that in the investigation rebbrt

dated 13.08.2020 clearly states that,.Khandokar Rafiqul Alam is

linked to the misappyopriation of BDT four H‘uqdred‘_crLbre. The

i

pétitioner allegedly used multifa]e named in different locations to

cancel his government employmerit status, thereby vielating section
- 35(2)(e) \of the 2018 Regulation. As a government official, he is~
prohibited from engaging in business or having any business

N

affiliation. : ~ o ' - o

The learned Advécate added that the petitioner was allegedly
involved in Janta 'co—operative and other societies, either under his
# '0wn name or through his wife and relations, to Exjgde reépo’ﬁsibilifcy
"'g_ihdei' section 35(2)(e) of the 2018 Regulaﬁ"(.m. This is’eyideg£ from
the- charge shéet dated. 16/.'_12.2019 tha:c Upazilla Officer Puthiya,
Rajshahi; vide a letter added 30.L1_7_2Q17, confirmed that petitioner
is a member of Janata Co-operative Society Limited.
He further submits_i‘that a comp;fztént investig?ting ofﬁ_cer was
appointed uriiier section __:?,2(2)(6’) of the BREB Employee ser\;iée

Regulation, 2018:- The officer conducted an inquiry inte the




allenations against the petitioner. The pe”cmoners conduct was
formed to be in clear violation of Section 48(a) end (b) of the 218‘"

Regulations. - -

He added that the 1nvest1gatlng ofﬁce1 gave the petitioner
multlple opportunities. to defend hlmself ‘but his responses were
unclear and unsatisfac_tory.
| The learnedﬂr.‘Advocate then subrits that a lhree member
inquiry committee conducted a fair investigation and found the
petltlorlef guilty of nine charges, conﬁrmlng his mvolvement iry
misappropriation of“\'BDT. 40,00;66 000/—. ' .ls

' }\\

“He then submits that the Rules of BREB Employees Serwce

Regulatmn 2018 were str;ctly followed with no procedmal

i ' L _1mpropr1ety The" fd1smlssal order dated 05 11.2020, issued under-

section 49(1)(b)(v) was lawful and w1thm the 1espondents legal

authority.

The leelmed_Advocate- next submits that the Rule ls flawed
due to material defects, as it challenges memos 1ssued by different
respondents, -This remancls 1t legaily. untenable necess1tat1ng its

dismissal in the interestof | Jjustice.

He finally submits that the writ petﬁion raises dlqut_ed

; o
- P

: I
factual issues that cannot be adjudicated under Writ Jurisdiction. .

Therefore in thé interest of justice, the Rulé is liable to be

discharged.
We have heard the learned Advocates, perused the  Writ

Petition, Affidavits-in-Opposition-and the Annexures, -
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- The Petitioner:‘;-Khandokar Rafiqu! Alarﬁ, has challenged his

. . dismi;;_sal from s’érvice asa go;fernment employée, arguing that the
dismissal order is illegal, ;]nalaﬁde an“d issued \}\}ithout lawful

authority. Thé petit%dner seeks rélief by 'wéy :;)f Wrif petitior-l,r

g challenging the order dated 105.11.2020, issued by respondent No.4.
and subsequéntly 1'eje?tion of his appeal.i_- |
The core issuest in this case revol\.fe around’ wﬂethé‘“ the
diémissai was in ac'éardang:g_.with-the law and whether the pe%;itioner
had an effective alternative remedy before approachliﬁg this Cou‘r"t.
The releyant laws and regulations. include:

- Article 35 of the Constitution of Bangladesh which

mandates that no Government employee shall be dismissed without |

e !
g h

~_due process. .

- Bangla_desh Rules Electriﬁcqtion Board (BREB) ;Empti;;}-/ées
Sel_:vic‘,e Rules, 2018 _speciﬁcally:

- Rule ;35(2)6): Prohibiting Government: 'émployees from

engaging in I-Jtrsiness which reads f)iﬁ/follows 2 B -

() T ol o

() mmmﬁmﬁﬁﬁmﬁﬁwﬁmmw e

" - Rule 52(2)((:): ?roviding fgr. the formation of Vinq{lil':;;/

comimiltee. . :

- Rule 53{6): Granting the right 6f cross examination witness.
The petitioner contends that he was not given the opportunity

to cross examiine witness and that the dismissal was based on an
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unauthorized second ihgquiry committee. However, it is evident
r

from the record that the first inquiry committee, despite not ﬁnd'i'ng

evidence against the petitioner, did nor exone'rete him. Instead, a

seco{nd committee was duly constituted under Rule 5-2(éj (c) of the

BRER seryice Ru’les, 2018, which - conducted a thorough

investi_gatiou.- )

The Audit Repot (1‘.07'.2"002-30.06.:2010‘)?; and the letter from
the Upazilla Somobzu Ofﬁce dated 06 02. 2018 confirm that the
petitioner was mvolved with Janata Ce- -Operative Socrety Ltd. As a
government employee, the petitioner was legally barred from
engaging in busmess under Rule 35(2) (c) of the BREB se1v1ce
Rules, 2018. The charge sheet dated 16.12.2019 also evidences hrs

ﬁnanc1a1 misconduct.

Additiona’lly, the inquiry report dated 13 .08.2020 specifically
mentions the petrtloner mvolvement in mlsapproprlatlon which
was duly con51dered before his drsmlssal The petltloner s clalm of
wrongful terrnmatlon 1s therefore unfounded as the dismissal
followed propel legal procedures

The dlsmrssal order dated” 05.11.2020 was issued under
section 54(1) of the Prhb:dhanmala- 2018, which allowed the
tenmination of employees found guilty of professional misconduct.
'I;hel; dismissal was also communicated lformally and the appellate
authorlty affirmed the order le_]CCtll’lg the petltloners appeal on

31 05 2020.

2

e e e
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The petitioner argues that the’ Bangladesh Rural -

s

Electrification Board Service Rules, 2078 do not contain a second

or more investigation committee and therefore, any proceedings

;

initiated based on such inquiry are malafide and “without lawful

authority. However, this argument does not hold for the following

' reasons: ‘ : Lo e

(1) It is well established that a second or more’ inquiry are .-

(3)

%

permissible if the ﬁfst inquirywas inconclusive, flawed, or
did not serve the ends of justice. The absence of & specific
prohibition in Bangladesh « Rural Electrification Board

Service-Rules, 2018 ‘against conducting 2 second or more

- -

inquiry means that an employer or authority retains the

discretion t6 do so when necessary..
Uri'ion of India vs. P. Thay agaranjan, AIR 1999 S§C 44_9,
The Supreme Court of India held that if the first inquiry was

defective or incomplete, a second inquiry could be conducted

.,

to ensure justice, provided that due process is followed and

charged ‘ individual is given an opportunity to defend

themselves,

The right te conduct second or more inquiry are embedded in

the fundamental principle that disciplinary authorities have
the power to ensufe a prope'r'investigatiog,_‘isPecialIy when

prior inquiries do not yield a just outcome. Courts have

\

upheld that administrative authorities can order further

-

inquiry if the situation so demands.

wE

o
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h The High Court Diy‘rision of Bahgladesh .Sﬁpreme

Cogrt has in muitiple casels upheld the necessity of a‘ second
inquiry if the first report Is defective of dcTéE not adhere to
legal standards. In Se'eretary, Miﬁistry of Establishment vs.
Md. Nurul Islam (59 DLR 49) the. court stated that an
. - . employee has the rlght to conduct further inquiries if

procedural'- fairness is maintained.

{4} Even if the Bangladesh Rural Electrification Board Service

-

' Rules 2018 do not exphcxtly mention the _ provision for
second or more inquiries, the rules must be- interpreted in line

with established legal principles:

o \ N
-Principle of Natural J ustice:

- The petitioner was not prejudiced by the second inquiries as

long as they were given opportunity to present their defense.

o ‘ i

—Admiﬁistrative Discretion;

f

Authorif'i'es have the 1nherent right to conduct further
inquiries 1f they find that i mvestlgatlons were madequate

.

-Absence of an Express Bar:
The Service Rules do not explicitly protiibit more inquiries
- and coq;;fe have oonsistently held that in the absence of an

. express bar, second and more inquiries are valid.

o

From the final investigation report (Annexure-l1) it is

ev1denced that in the’ second mquiry due process was followed and

the petmoner was given sufﬁc1ent opportumty to defend himself,
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Therefore the pet{noner was 1ot pre]udleedfby the second i 1nqu1ry T
. S - e
The argument that the second 1hquu'y 1s malafide lacks legal merit, I ‘

.
“as dpe proce,ss was followed there 1§zno exphcrt provision barrTng '
— { C " o —
- ! CoNT . R
" _.. _ suchan investigation and judici-ai__precedents affirm the -Va_l_id)ity of P
‘ \a‘dditional inquiries in administ'ratite\ahd dtsciplinary 'ﬁroce"ed\ings.
. —~ {
~.. The petmoner has: fa1led to estabhsh that the dlsmissal was o
. - \ o " unlawful, - beyond procedural cla»rms that have been adequate ~+
’ - ) . s e ~ ’\k‘ S o
— addressed ‘ Ny ‘ :
— : s T .
' = Consrdemng the Rule 1ssued facts of the case, and arguments {_
"‘Fj e l —_——
. of both the parttes thlS Gourt ﬂnds ho procedure or substéntr\(e>
- e /
qllegallty in the drsmr\ssal of the Petltloner The petltloner has ) —
p . o %
AN molated servrce reguI‘atlons by engagmg in busmess The petmoner :"
N .
. N —
o~ . ‘been 1mphcateql in ﬁnancral nhseonduct as ewdent in the audlt and
I L _ o - . e
. inquiry report_s. o/ , aﬁ .
7 SR - Based.discussions we are of the: opm:on that the Rule /has not -
h “ o ment and is hable to be’ dlscharged ) _ T - ‘
Accordmgly, the Ruie is dlschargdd - - -
@'HJ i i - o )
( i \ However, there W1H be ne g)rde(r asdo- cost .
} -~ Mubma Afsﬁ‘ ) R |
N Iagrefa? Mol P .
o - : - Mubina Asaf )
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