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CINTHE SUPRENG: COURT OF BANGLADESH 7 ™~ ¥
HIGH COURT DIVISION |
SPECIAL ORIGINAL JURISDICTION . / 4 -

WRIT PETITION NO. 9356 OF 2016

INTHE MATTER OF:

This Application under Article 102 of the
Constitution of the People’s Republic of
2 aladesh,

AND
:NTHE MATTER Q)

- Md. Shahadat 1osain and others

....... Petitioners
VERSUS

Government of (he Pepole’s Republic of
Bangladesh, represenzed by the Secretary of
the  Ministry of vinance,  Bangladesh
Secretariat, Ramna, Dhaka and others
iy e e e Respondents.
Mr. M. Amir-ul Islam, Senior Advocate with
Mr. Sheikh Raliqul Islam, Advocate
..... For the Petitioners

Mr. Md. Muhibullah Tanvir, Advocate

... For the Added Petitioners
Mr. Shamim Khaled Ahmed, Advocate

--. IFor the Respondent Nos, | and 2
Mr. Sheikh Fazle Noor Taposh, Adv. with
Mr. Mehedi Hasuan, Advocate and
Mr. Shaikh Mohammad Zakir Hossain, Ady.

-+« For the Respondent No. 7

Heard on - 23.3.2017, 28.5.2017. 1.6,.2017,
2.7.2017 and 5.7.2017

Judpment on: 2173017

Mr. Justice Syed Refaat Ahmed
At
Mr. Justice Md. Salim




=
= T LA T CELMEATED $mlﬂ.;'.'..l VAR ﬁ‘utlw..h*d—atﬁ‘l Ei‘ 4

SYED REFAAT AHMED, J:- 43 e .

This Rule was Muccl calling upon the Respondents to show cause as lo

why the impugned recruitment notices dated 22.2.2016 being Nos. 07/2016,
082016 and 092016 (Anhexures- )= ).2' 1o (he Writ Petition) for :
recruitment to the posts of Senjor Officer, Officer and Officer (Cash) without
rcc}uiting the successtfully passed Petitioners of the existing panels (Wllilil.lg
Lists) 1o the above-mentiosi.ii posts of Sonlai Bank Limited should not be
declared 10 be without lawlul authority and of ne legal elleet and why 2
direction should not be given upon the Respondents for appointment of the
Petitioners 10 [lmsc above-mentioned posts before any further recruitment js
made pursuant to the notices Jated 22.2.2016 (Annexure-*)® serjes to the Writ
Petition) and/or pass such otber or further Order or Orders as to this Court
¢ maty seem (it and proper,

The facts focal 10 the disposal of the Rule are that Sonali Bank

an
o Ltd. (“Bank™) published a recruitment circular dated 27.1.2014 in the
a.

Daily Ittefaq and e Financial Express (which was further published in
‘Weekly Chakrir B‘v.nr on 31.1.2014) secking applications from
cligible candidates for the posts of ‘Senior Officer’, ‘Officer’ and
‘Officer *(Cash) that would cnnh.lc the Bank to directly recruit and
appoint in the said posts as and when vacancies arose. The last date of
submitting applications was 26.2.2014. ‘This Court notes that while the
Petitioners contend that the said recruitment circulars invited application
for preparing a “Panel” or qualified candidates, a scrutiny of the said
circular reveals no such declaration or statement of luture preparation of

any such “Pancel” or indeed “"Waiting List™.
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; , The Bank states that the job circulars dated 27.1.2014 were for g
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5 oL total of 1,707 posts and after the viva voce examination Merit Lists of 7‘44
: l 1,508 candidates in the post ol Senior Officer, 1,634 candidates in the
post of Officer and 2,503 candidates in the post of Officer (Cash) were
prepared. It is stated further that out of a total of 1,707 posts, 1,436
candidates were sclecied for direct recruitment. The Bank clarifies
lurther that due to not having enough candidates in the “Freedom
. Fighters Quota™ it was 1ot possible to appoint 27] candidates in the
same. It is stated that afier sending the appointment letters out 1o 1,436
appointees, 1,396 appointees joined in their respective posts. Among the
40 candidates who had nc_ Joined, 8 candidates were in “Freedom
onlFighters Quota” and subsequently due 10 non-availability of (he
candidates under the said quota the Bank's Board of Directors (“BOD™)
san
';;f on 28.7.2015 decided to reeruit candidates again:il the 32 remaining
posts where 25 candidates were in merit quota, 4 were in district quota,
fwo were in female quota and | was [rom tribal quota and the said

decision was approved at the BOD's 436" Meeting of 5.8.2015. ‘The said

s decision was conveyed to the Respondent No. 7 being the Bank's
Deputy General Manager, Human Resources Development Department
on 6.8.2015. This, the Bank submits, goes to show that the said 32
candidates were appointed only against the posts which could not be
A

filled by the otherwise dircetly selected candidates and states in

reiteration that the said POsts were among those covered by the circular

of January, 2014,
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Given this scenario, it is submitted on behalf of the Bank that th;:“ i
statements made in the instant Writ Petition that the Petitioners were__ / 45 E
Supposed to be recruited from g “Panel List” is absolutely imaginary,
vague, baseless and misconceived, It is asserted that there was nothing in
the job circulars that even remotely suggested the prospects of any panel
or waiting list permitting of an available pool of prospective recruitees.

The Bank’s position generally is that it only appointed the success(ul

candidates form the Merit "ist in the vacant Posts and that the impugned

job circulars published on 22.2.2016 are for completely new posts other

than the ones advertised on 27.1.2014. In the circumstances, therefore,

the Bank secs no automatic rig,.at m'isir;g in favour of the Petitioners to be
"Mrecruited for the new Posts at any future date.

A perusal of ll;c records reveals that initially on 20.8.2015 (he
Bank’s BOD at jts 435™ Meeting decided to recruit in the post of *Senior
'Ol'ficer’, 'Ofﬁcer' and ‘Officer (Cash)’ as per vacancies arising on
31.12.2014 according 1o rankings in a Merit List. This led to
communications back and forth between the Bank’s BOD and the

Ministry of Finance seeking the latter’s approval of appointments from

the Merit List against existing  vacancies, Significantly, in its
4

communication of 1.9.2015 to the Ministry, the Bank confirmed inter

alia that the Merit List jiself had a validity period till 13.8.2015. The

Petitioners® learned Advocate Mr. M. Amirul Islam argues in this regard

that it is para materia in this case that the legitimate expectation of his {

ﬁ/clicnts was for their appointments 1o positively take place within that

—————




ion

isan

aurt
Wu.

date acknowleding, thereby, that no extension was in the facts made to

such validity period. Mr. [slam argues that it was, accordingly, expected

of the Bank to complete the recruitment process by exhausting the entire
Merit List by 13.8.2015. That not being done, the fallout, Mr, Islam
submits has been a ruination faced collectively by the Petitioners

because of the Bank’s whims and caprices.

The genesis of the impugned recruitment notices of 2016, on the
other hand, this.Court fin-'s js to be traced to the formation of a new
body named the ‘Bankers Seleetion Committee’ (BSC) by the Ministry
of Finance (Bank and Finaneial Institution Department) on 21.9.2015 for
recruitment of 1™ and 2™ Clasy Officials in the State-owned banks and
other financial institutions replacing the old ‘Bankers Recruitment
Council’ (BRC). The Circular notably states that if any bank or financial
institution has unresolved issues of recruitment on the date of issuance of

the Circular, the said institution shall have to inform the BSC of the

‘same in order f{or recommendations to be made for the resolution of such

issues.

It is against this general backdrop that the BSC is shown to have
published the impugned cireulars being  Nos. 0772016, 08/2016 and
09/2016 in various dailies on 22.2.2016 for recruitment in the posts of
Senior Officer, Officer and OfTicer-Cash.,

In this Writ Petition, the 474 initial and added Petitioners are

represented by two sets of legal Counsel of whom learned Senior

q’ Advocate Mr, M. Amir-ul Islam acts as the lead Counsel and the learned
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Advocate for the added Petitioners Mr, Md. Mahibullah Tanvir has at the

outset notified this Court ol adopting Mr. Islam’s submissions, = /42_' |
The Petitioners’ case, Mr. Amir-ul Islam submits, is of a betrayal

of the new pgeneration by the State evident in a disrqgnrd of the basic
tenct of the Constitution o foster equality and social justice, Referring to
the recruitment circular January 2014, Mr. Islam submits that outwardly
it appears an attractive, encouraging and stimulating advertisement 1o
which the Petitioners respronded. Sadly, however, the outcome of the
process generated by the recruitment circular has had the effect, he
argues, in the long run of [rustrating the aspirations of “cygrd
(meritorious) W(hm'dworkiug) (2727 (enterprising) and 198 (aspirant)
Bangladeshis.” Mr. Islam’s initial - contention was that the 2014
recruitment circular comes with the promise of creating a Panel but such
a contention is not found by this Court 1o, however, be substantiated by
and accompanied witl, any information on either the creation of such

Panel or the Pancl-validity period or indeed any indication of the
authority retained and reserved 1o extend, modifly or terminate the Panel-
period. Predicated on that initial line of argument, Mr. Islam’s initial line

of argument was that the creation of the Panel jiself leads to a legitimate

expectation of a certain course of action to follow by ‘way of its
continuity at least for o reasonable period in g manner wholly beneficial

lo the Petitioners. "I'he Respondent No, 7 has, however, disputed such

contention stating in response that the “jefea of preparing and recruiting

)C\ Srom such ‘panel’ or wanting list is just fictitious Imagination of the

N
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petitioners” and that the “petitioners with ill motive are i ving to mnke

positive impression repeating that the respondents sought application
Jor preparing a panel or waiting list in respect of Juture vacant posts. *
Significantly, in a related Application under Article 102 of the
Constitution in Writ Petition No. 3877 of 2016 this Count in making the
Rule absolute found on the clear existence of Panels of qualified
candidates and that both the BSC and the bank concerned, being Janata
Bank, had lost sight of 11:2 essential and crucial factor in the petitioners®
case that the Panels in question were indeed not only subject to a validity
period but benefited from an extended validity date. It was also found in

that case that the impugned BSC job circular was issued within such

eriod of Pancl-validity thereb abruptly, prematurel » peremptorily and
nP Y Y plly, p Y. p P Y

m
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arbitrarily sounding the death knell of such Panels. It was also this
Court’s finding that the said Panels predated the BSC and, accordingly,
the appointments to the posts of Senior Officer, Officer and Officer
(Cash) from such Pancls remained prospective but in motion over a
defined extended period straddling both  the dates of creation and
functioning thereafier of the BSC. In that context this Court in Writ
Petition No. 3877 of 2016 found that the impugned Job circulars were
issued by the BSC in disruption of an extant proccé_s of appointment to
existing posts, thereby, initiating a fresh but wholly redundant process ol
recruitment to those very posts in a manner that was illegal by reason of

disregard of the petitioners® legitimate expectation to g continued

‘/J’ process of assured employment set in motion as early as in 2014,
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: It was lurther noted by this Court in the facts in Writ Petition No. / 49
3877 of 2016 that the Panel-validity period was focal to the petitioners® :
case given that the concerned respondents were found to have actively
endorsed it, deliberateq upon the same and assigned initial and extended
dates so much so that, for example, at a material point in time the Panel
of Senior Officer, Officer and that for Officer (Cash) were found to have
been valid unti] 31.12.2015. The Panels in that carlier case, as evident to

- this Court, were createq - have a ready pool of qualified candidates !
handy, thereby, deterring the wastage of time and administrative costs ‘
otherwise brought on by repeated and successive processes of fresh
recruitments and appointments.

In light of the above, and by way of a summation, this Court’s
relevant core findings in Writ Petition No. 3877 or 2016 were inter alia
iion : .
enumerated thus : J.
san “Ii.  The crestion of Panels/ Waiting Lists in the Jacts validly i
i gave rise at the very least to q lacit promise or undertaking !
b of assured employment, thereby, creating a right with a :
concomitant obligation on the employing authority to
positively hire the P elitioners; :
* il repeated extensions of time/ validity periocdy of Panels ai
the Bank's own volition substantiate the Petitioners'
e coniention that the Bank as late as in December, 2015 was
of clear intent 10 keep alive the possibility of appointments
Jrom such Pancls; s
iii.
iv.  the impugned job circulars of March, 2016 are Jound 1o be
' illegal and arbitrary precisely because of being issued
during and within the validity period of the Panels/ Waiting
List. "

The present case is, however, found notably to be distinguishable

from that carlier Writ Petition in that the Merit List

in this case
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f‘ormauon on 21.9.2015, Such expiration notwithstanding, on 2.] 1.2015 /'f C o

the Respondent No. 7, ic., Bank’s Iluman Resource Department
informed the Bank’s BOD ol the need to secure the BSC’s approval for
recruilmgm from the said Muorit List. Given the facts, however, the
newly formed BSC decided to embark on the process of fresh
recruitment against the newly vacant posts on the basis of the j impugned

fresh job circulars. Tli- Court finds that this the BSC was clear]
J Y

entitled to do in the circumstan.es, The BSC as successor to the BRC for
recruitment of 1™ and 2™ CJas; Officials in the State-owned banks and
other financial institutions, The said cireular also states that any bank or
financial institution would have 1o refer any unresolved issue (“frns
afem e ") of recruit nent on the date of the issuance of the

circular to the BSC for recommendation at resolving any such

outstanding issue. That circular, this Court notes, makes lwo essential
points about the BS(C’s projected activities:
(1) @ e RS cofdn xep TR S famen siwm s o)
AR 932 Famen wen i T/ afebm wdorr arac
aFf AT Fonfira #fica;
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This Court finds in the facts that by reason of the expiration of the

Merit List on 13.8.2015, there wag No extant, current and hence / E /

unresolved recruitment issue that the Bank could refer 1o BSC. It
followed, therefore, the BSC could aptly and legally embark as it did on
a [resh process of panel creation for ultimate recruitment in ihe Bank.

It must be appreciated, this Court emphasizes, that the doctrine of
legitimate expectation, such as has been the basis of the Petitioners’
claim to relief under Judivinl review here, operates at the fundamental
level against arbitrariness in any administrative authority’s dealings with
citizens. The doclrine js invoked when any administrative body by
reason of a representation or by past‘praclice or conduct causes an
‘expectation to germinate which it would be within such authority’s

powers to [ulfill. It is found in the facts that the Job circular of January

o ¥

2014 silent as it was regarding the creation of “Panels” or “Waiting

Lists” did not indeed provide any unequivoceal assurance, whether by
means of a promise or an established practice, that the successfully
passed candidates who have not been appointed at the initial stage shall
nevertheless be appointed to any posts created in the future from any
“Panel” or a “Waiting List”, The Merit List that the ;{espondenls have
relied upon in the facts tor their internal purposes islinslead, and in
contradistinction o the notion of “Panel™ or “Waiting List”, found by
this Court to be an integral part of any fair and transparent evaluation
and sclection process leading to appointments based purely on merit,

Such a Merit List cannot, in this Court’s view, inhcrcnlly be deemed to
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reflect a reserve pool of potential appointees-in-waiting in denoting
additionally a promise of assured appointments operating indefinitely to
give rise to anything akin to a legal and vested right to appointments.
Moreover, the Merit List in question in the [acts is found to have Jost all
elficacy beyond 13.8.2015, i.c., its declared and recorded validity period.
In the facts, this Court, therefore, finds that upon filling=up of posts as
initially remained vacant due to the non-acceptance of appointments by
directly sclected candidates :nainst advertised posts, the Meri+ st
ceased to have all efficacy, and definitely so, beyond 12.4.2015. A4 poth
Mr. Sheikh Fazle Noor Taposh and M:r., Mehed; HMasan as learned
Advocates for the Respondent X ic. 7 have apty and satisfactorily argued,
the Petitioners in *“.s¢ facts and circumstances only had an expectation
of the Hlling up ol the posts advertised in 2014 and that once all
appointments against such advertised posts had been made they had no
outslanding or residu=! -laim 1o appointments against the same poslts at
any future date as sought to be done by the impugned job circular or
recruitment notices of 2016. This Court, accordingly, finds that the said
impugned recruitment notices ol' 2016 sufler from no legal infirmity and
are not found to be products of any arbitrary exercise of'_aul_horily by the
BSC. The Petitioners, are, therelore, found not 1o have a Judicially
reviewable claim in the facts,

This Court having, thus found no adequate grounds o consider the

\ recruitment notices dated 22.2.2016 (o be declared as having been issued
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without lawful authority, there is found no merit in this Application and

no substance in the Rule Nisi issued. / 52

The Rule Nisi, is accordingly, discharped.
There are no Orders as to cosls.

Communicate this Judgment and Order at once.

Syed Refaat Ahmed.
MD. SALIM, J:

| agree.

Md. Salim.
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