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IN THE SUPREME COURT OF BANGLADESH %
HIGH COURT DIVISION '
(CIVIL REVISIONAL JURISDICTION)
Dated: The 06" day of March, 2024
Present:
Mr. Justice Md. Badruzzaman
And
M. Justice Sashanka Shekhar Sarkar
Civil Revision No. 488 of 2024.

In the matter of;

An application un&er Section 115(1) _reé:d with section 24 of .the Code of

Civil Procedure for setting aside .the’Orrder dated 22.11.2023 passed by

learned District Judge Dhaka in Transfer Miscellaneocus Case No.603 of

2023 arising out of Artha Rin Case No.87 of 2012 before the Artho Rin
Malat, 1* Court, Dhaka dated 09.03.2024. |

And

In _the matter of:

Mohammad Mahmudur Rahman Khan

...... Petitioner

-Yersus-

Sonali Bank Limited
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IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION '
(CIViL REVISIONAL JURISDICTION)
Present:
- Mr, Justice Md. Badruzzaman.
And®
Mr. Justice Sashanka _Sh‘ekhar Sarkar

CIVIL REVISION: No. 488 OF 2024,

‘Mohammad Mahmudur Rahmar Khan
' ...Petitioner.

ersus-
Sonali Bank Limited . -
' ....0pposite party.
Ms. Nurun Nahar, Advocate
... For the petitioner.
Mr. Sheikh Mohammad Zakir Hossain, Advocate
. For the oppasite party. -

Heard on; 05.03.2024.
Judgment on: 06.03.2024,

Md. Badruzzaman, J:

This Rule was issued calling upon the dpp_osi"ce party to show
cause as to why} éarder Hated.22.11.2023' paﬁsed by learned District
thdge', Dhaka in Transfer Miscella.n.eous Case No. 603 of 2623 should.

" not be set aside and as tb_ why Artha Rin Suit No. 87 of 20'_12,. nov'v' .
.pending in Artha Rin Adalét, 1% Court, Dhaka should ﬁot be transferred
fortrial to any other.:'Arthlé Rin-Adalat having competent j;:rigdiction.

Eacts relevant, _fon_l" the purpo.se ;:'f'dispo'sai of this'RuIe: are that
the opposite party as piaintiff inst_i.,t'uted Artha Rin Suit No. 87 tﬁf 2012
b_efore Artha Rin Adatat, 1% Court, Bhiska against the Ipetit'ioner and two

otHers for recovery of’ odt.stan_di-hg dues - amounting to Tk.
B . e - :i )
L , 66,88,73,330/- as on 01.10:2009 contending, inter afia, that the

wnot defendants including the petitioner availed Joan facilities from the |
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plaintiff Sonali Bank Limited and thereafter,‘defaulted in payment of

the outstanding dues. o

When the suit was fixed for argument hearing, the defendant-
petitioner (who is defendant No. 2 and Managing Director-of defendant
No. 1) filed an _appiiéation far recordihg his deposition on.commissian
by appointing Advacate Commis'sioner and the Adalat allowed the

prayer on 7.03.2023 and app‘ointed Shamsun Nahar, learned Advocate,

. as Advocate Commissioner vide order dated 15.7.2023 fixing the next

date on 16.4.2023 for submitting ‘the report but the Advocate
Commissioner could not subrhit_ report fill 24.9.2023 for which the

Adalat cancelled her appointment. On the same day the petitibner filed

another application for recording deposition of his attorney Md. Saiful

Islam on commission by appointing another Advocate Commissioner'
and the Adalat, aﬁer hearing, rejected the application and fixed on

01.11.2023 for recording evidence of the ',attorney,-: in __defau'lt, for

‘pronouncement of judgment. Apprehending that the defendant-

pe"citioner would not gét fair justice _frdrh the Adalat, filed Transfe.r
Mliscella-neous Case No. 603.of 2023 befdre the learned Distric_t Judge,
Dhaka under section 5(10) of the Artha Rin Adalat Ain, 2003 praying for

transferring the suit to any other Artha Rin Adalat but the learned, -

District ludge, after hearing, vide order dated 22.11.2023 dismissed the
miscellaneous case with a direction to the Adalat to dispOsé of the suit

after giving the defendant an opportunity't'o.adduce evidence. After

receiving the order of the learned District Judge dated 22.11.2023, the .

Artha Rin Adalat fixed next date on 04.02:2024 for recording deposition

of D.W, in defauit for pronouncement of judgment.

In the above premises the petitioner has come up with this

application under section 115(1) read with section 24 of the Code of
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Civil Proceere challenging the order of the learned District Judge as
well as praying for transfgrring the suit' torany other Court and obtained
the instant Rulé. | |
Opposite party, Sonali Ban_k Limited entered épp'élarance and
filed counter-affidavit to oppose the R'ule contending, inter alig, the suit
was filed back in 2012 but the defendants did no't._fi_le written statement
tifi 2022 only for delaying the disbosa! of the suit and after filing the
written statement the defendants failed to adduce evidence and the
Adalat after recording. evidence of the plaintiff fixed the date for.
argument heéring. At that stage, the petitioner filed appliéation on
7.3.2023‘ for recarding his déposi.tion .dn commission by appointing '
Advacate Commissioner and the Adal.at, after Hearing, allowed the
prayer an the s.ame da-v and then vide order d'ate'_d 15.03.2023
appointed an Advocate Comn.’lissibner fot. 't'fecofdirig evidence. of the
defenda nt—pieﬁtioner fixing-the next on 1'6.4.202.‘3 for sub‘m.itting report
but the defendént'peti'ﬁioner did not depose before the Advocate |
* Commissioner and ultimately the Adalat cancelled the appointment of
the Ad\vc"cate..Commissioner on 24.09.2023. On the same- day._ the
defendant . filed another applicaﬁoﬁ for recording evidence of his
Attorney Mr. Saiful Islam as D.W.1 on commission by.appointing !
-another Advocate Corﬁmislsioner .and the Adalat, after hearing, vide
order- dated 24.09.2023. rejected the application _and fixed “on
01.11.2023 for recording evidence. of the Attorney of the defendant in .
default, for pronouncément of. juﬂgmenf. The deféndant petitionér
instead of challenging said order’ dated 24_.09..2023 filed Transfer
Miscellaneous Case No. 603 of 2023 before the learned District Judge,
. Dhaka with some fa'ls,e-g.rour}ds which, after-hearing, was dismissed. by -

the learned Djstr'iét ludge on 22.11.2023 with a dire.ction to the Adalat




to dispose of the suit after giving the defendant to adduce evidence.

After receiving the order of the learned District Judge, the Ade.:.lat vide
order dated 9.1.2024 fixed the next date on 4.2"2024 for recording the
evidence of the défendant or his attorney, in default for
pronouncement of judgment. . . _

It has been further énntend’éd that when the suit reached at the
stage of preemptory, the present petltloner and others on 25.4. 2022
filed ‘an application under section 24 of the Code’ of Civil Procedure
being Transfer Miscelfaneous Case No. 172 of 2022 before the learned
District Judge, Dhaka seeking to transfer the suit to any other court
Eaving competent jurisdiction. Thelearned District Judge, after hearing,
dismissed the Miscellaneous Case Jide order dated 22.06.2022 with @
fine of Tk. 10,000/- and directed the defen_dants’ to pa.y- the amount
within 30 {thirty} days. 'Chailengl'-‘ing said ordér the petitioner and
another filed Civil Revision No. 3035 of 2022 before the High Court
Division and a DIVISICIH Bench of th1s Court vide order dated 31 07.2022
issued Rule and stayed further proceeding of Artha Rm Smt No. 87 of
2012, The pet:tmner challenged the ad interim order of the ngh Court
Division in Civil Petition for Leave to Appeal No..2850 of 2022 befare
thé Appellate Division and the Hon’ble Judge-m-Cham‘ber vidé order
dated 24.10.2022 stayed the ad mtenm order of the ngh Court Divisicn
for a perlod of 8{eight} weeks. Thereafter, the Rule was heard by
anothear Division Bench of this Court who, after hearing, vide Judgment
dated 10.01.2023 dlscharged the . Rule with a direction to the Artha Rm

Adalat to d;spose of the suit within two months fromi the date of rece1pt

of the copy of the judgment By suppressmn of the facts of f|lmg
another revision and that of the result of said revision, the petitioner

- filed present transfer mlsceilaneous case before the learned: District
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Judge as weli as before this Court only to délay the disposal of the suit
and as such, this Rule should be discharged with exemplary cost.
s, Nurun Na_har, learned Advocate appearing for the petitic;ner
though tried to assail to support the Rule c'onter}’ding that the Iéarned
District Judge éommitted il|égél§t\; in  dismissing the transfer
miscellaneaus case but could not éh’ow any rea‘sonabie.cause thaf the
Adalat was biased. in favour of the ﬁla’intiff bank in disposing of the suit.
On the other hand, Mr. Sheikh Mohammad Zakir Hossain,
learned Advocate appearing fo.r the oppbsite party submits that the suit
has been filed in 2012 for recovery-of cutstanding dues amounting to
Tk. 66,88,73,330/- as on 1.10.2009 against the defendant petitioner and
two others but due to their dilatory tactics _the suit could not be
disposed of within the s.tibulated pe-riod-provided by the Artha Rin
Adalat Ain. Leé fned Advocate further submit_s' that this revision has also
filed by suppression of facts of filing another civil revision before this
Division on the self same ground and th_af of the res;ult of said revision.
Learned Advocate further submits that ohn the prayer of the defendant
an Advocate Commissioner was appointed for recording his deposition
on commission considering his so called illness‘but he did not depose
before the Advocate Co_mhission_er for a Ioﬁg period'arid as such, the’
Adalat rightly cancelled the appointment of the Advocate
Commissioner .and' the pefitio_ner did [“I‘O‘II: challénge the séid order.
before any higher forum. Rathér, “he filed another 'applic_ation for
recording evidence of his attl'd_rney on commission by appointing
anothe.r Advocate Commissioner without any valid reason which is
another device o delay the di’épc_nsal of the suit and the application was
rejected by the Adalat but the defendant-petitioner without challenging

said order befor_e any higher forum filed transfer miscellaneous case
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before the learned District JUdge as well as before this Court only to
b

détay the disposal of the suit a_nd accordingly, this Rule should be '
discharged with cost. | '
We have heard the learneq Advocates, perused the revisional
application, other relevant documeﬁ_ts as well as the judgment dated
10.01.2023 passed Civil Revision.No. 3035 of 2022 by another Division
Bench of this Court. . ' |
it is not denial of the fact that the opposite party as plaintiff filed’
the Title Suit No. 87 of 2012 in 2012 against the petitioner and two -
others for recovery of cutstanding dues of Tk. 66',88,?3,33_0/- as onz
1.10.2008. The present petitioner though entered appearance in the
Ee suit but did not file written statement.till 2022 i.e within about fen
| years. When the suit was reacﬁed:_ at the stage of pe‘rempto‘ry hearing
" the iaetitioner and others on 25.04.2022 filed an application under
section 24 of the Code of Civil Proc'édure seeking to transfer the suit to’
any other Court having ﬁompetent jurisdictior} assailing no confidence
upon the Adalat which was rej_ec"ced by fhé learned District Judge vide
order dated 30.06.2022 with a cost of Tk. 10,000/-. In his order, the
learned Diéfrict Judge specifically observed that the misceltaneous case
was. filed only to delay the diSp‘osa‘_I of thé suit’ and ac;c'ofdingly,
dismi.ssed the case with cost which was upheld by the High Court
Divfsion in Civil Revision No. 3035 o-f 2022 withdut any modification of
the order of the learned District Judge. White discharging the Rule vide
judgment dated 10.01.2023 passed in Civit Revision No. 3035 of 2022

another Bench of this Court directed the Adalaf to dispbse of the suit
preferably within two months from the date of receipt of the cop\,} of’
the judgment. From the Order Book of Civil Revision No. 3035 of 2022 it

reveals that the judgment of the civil revision was communicated to the




)

L]

 Adalat under Memo Nos. 11032-11033 dated 04.06.2023. But it

" appears from the record that the. Iearned Judge of the Adaiat has failed

1o comply with the direction passed in Civil Re\nsn:m No. 3035 of 2022.
On the other hand, after f|hng of wntten statement and on the
prayer of the. petltloner Advocate Commlssmner was appomted on
15.3.2023 for recording his deposition bot he failed to depose_ before
the Advocate Commissioner for a Io'og period and Ithe'Acfa_Iat' vide order
dated 24.09.2023 cancelled the appointrh'ent _and_ also refu'se'd to
appoint another Advocate Commissioner for recording deposition of
the attorney of the petitioner namely Saiful 1slam. The petitioner
neither cha!lenged the cancellation of the appomtment of Advocate

Commissicner nor rejection of the prayer of appomtment of another

Advocate Commissioner rather, filed Transfer Miscellaneous Case No.

603 of 2023 hefore tﬁe learned District Judge, _Dhaka.'under section

10{4) of the Artha Rin Adalat Ain on the groun'd of. biasness of the

learned presiding judge of the Adalat which, upon hearing, was

dismissed by ihe Iearned D;stnct Judge vide impugned order Whlle

dismissing the Transfer. Mlscellaneous Case vide the tmpugned order,
the learned District Judge observed that the petltuoner could not show '
any sufficient and reasonable cause of biasness of the Iearned pre5|d|ng

Judge of the Adalat but directed the Adalat to glve the petitioner an

opportumty fo adduce ewdence The Adalat then f\xed date on 4.2,2024

for adducmg the attorney of the petitioner or himself as evidence: But

the petltloner wzthout availing “such opportumty, has filed this

appl:catlon challengmg the arder of the Iearned District Judge. The

learned Ad.vocat'e for the petitioner also failed to substantiate that the
jearned Judge of the Adalat became biased in fev_our_-of the plaintiff in

disposing of the suit. The materials on record suggest that the
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petitioner filed the transfer miscelianeous case before the fearned
' District Judge anly for the burpose of delayfng the disposal of the suit.
tt is to be noted that in this revisional application the petitioner
did not state anythin:g about filing of earlier Civil Revision No. 3035 of
2022 as well as the result of thel Rule iSSuéd therein which is a clear
suppression of facts. | . |
{t will not out of contéxt to mention here that befpfé'enactment
of Artha 'Rin'_Adalat Ain, 2003 the financial institutions were suffering
from early non-realization of loans through money suits, suits for
foreclosure etc. b\,( instituting the same before civii courts. The Ain,
2003, a special law, is specifically frémed and confines-its;e'lf to fecovéry
- of loans by financial institutions. Section 10 of the Ain, 2003 allows the
defendant to file written statement within 20 (twenty) days after
appearing in the suit with a grace period of 20 {twernty).days with the
leave of the court-on payment of'.cost of Tk. 20_00/- to 5000/- and on
failure of the defendant in f-ilingk the written statement within said
- period, the Court shall decide the suit ex~ﬁarte.
Section 6{4) of the Ain is véry sign'ifi_cant.which mandates the
Adalat to d.isi-acse of an Artha Rin suit ex-parte or ins,fantly by simply
considering the plaint (prepared under affidavit) E)r written statement
{made with affidavit) and the documents filed here.with, upon treating
all of them-as substanti\'fe'evildence and, thus, pleadin_g-'s with. affidaviﬁ,
is the focal-point. of this provision and any formal examination of
witness has got less empha’sis'._-'in the Ain; 2003. :(Ref: O_srnar:n Gazi
Chowidtiury vs. Artha Rin Adalat 21 BLC 322).
Section 17 of the Artha Rin Adalat Ain, 2003 stipulates that the
| trial of the suit shall be concluded within the period of 90 (ninety) days

‘and further extended périod of 30 (thirty) days from the date of filing of
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written statement or from the date of ser\m:e of summons if the
defendant does not appear in sp:te of service of summons upon him. .

.  ltisto be borne in mind by aII concerned mcludlng the pres:dmg
Judges of Artha Rin Adalats of Bangladesh that the Artha Rm Adalat Ain; |
'2003 has been promu!gated by, the Parhament mcorporatmg dlfferent-
.pro\n5|ons mcludmg stipulated period of d:sposal of the suit. The only
purpose is for speed\; dlsposa% of the sult otherW|se the defaultlng _
borrowers of the fmanc;al |nst|tut|ons Wlth thew best eﬁ’orts will cause
delay in the process of.the trial. i .

i the instant case, the defendants are hngerlng the dlsposai of
the suit for about 12- years on varlous pretexts and though in the_
meant:me submltted wrttten statement but at a belated stage and
ta|led to adduce any evldence even atter gettlng ample opportumty

| 'the meantlme the ewden{:e of the" plamtlff has closed and the suit is
' flxed on 20.3. 2024 for recordmg ewdente of the defendants |n default '
| for pronou ncement of Judgment : J ‘

The Adaiat as per prowsmn of sectlon 6(4) of. the Ain, i\s._ “
empowered to d|spose -of the suit mstantly by smpiy con51dermg the :
plaint and wrltten statement and the documents flled therewath upon_

. treating all of them as substantwe ewdence lt appears that the
" successive presndlng Judges of- the Adalat fa|led to undérstand the true
spsrlt oF j—\rtha Rin Adalat Aln, 20032 in conductmg and concludmg the
) tnal of the present suit mcomphance with the reievant prowszons of law
B} because of the fact that they falled to conclude the tnal of the suit everi-

_ after lapse of about 12 vears from the date of f1|rng of the sunt WhICh is

far beyond as stlpulated by the Ain. This is a clear example of

4 neglzgence on the part. of learried Judges of the Adalat
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It is our: cons|dered view that the surt should be dlsposed of |n

_ \new of the provmons under sectlon 6(4] ef the Artha Rm Adal.at Aan

2003 wuthout gmmg any opportun:ty to the defendants to adduce any

forrnal oral W|tness i the sult because of the fact that the defendant
mcludmg the preser|t petmoner have fa|led to adduce am; e\rldence

. after gettmg ample Opportumty Though M@le lmpugned order dated
22.11. 2023 the learned Drstnct Judge dtrected the Adalat to gs\re the

' petrtloner an opportumtyr to adduce D:W. 1, before dlsposal of the smt

and the. Adalat fixed. date on 4 2 2024 for recordmg evrdence of the

o _ attorney of the petrtroner but wnchout avarllng such opportumw, the

petrt;oner has challenged said order before th|s Court. by fl!mg thIS

o

— : - appilcatlon only for delaymg the dlsposal of the, swt and as such he

ew that the Iearned

"

does not deser\re such opportunlty lWe are o‘f th
'District Judge comrnltted no |llegal|ty Il"r dlsmrssmg the m|scellaneous
case. But consaderlng the relevant pro\r|s|on of the Attha Rln Adalat A|n
the drrectlon passed therern by the learned D|str|ct .ludge “glvmg the -
petitioner an opportunlty to, adduce ewdence before drsposal of the—
su:t" is not tenable under Iaw and a’ccordmgly, the same should be
expunged from the |mpugned order '

It further appears that earlrer Iearned DIStrICt Judge \nde order
dated 30. 06 2022 dlsmlssed another transfer mlscellaneous case- wn:h a-
cost of Tk. 10 000{- !n hrs order, the learned D|str|ct Judge specrfrcally
observed that the’ mnscellaneous case was flled only t0 . delay the
drsposal of. the surt and: aecordmgly, d|sm|ssed the'case with cost which

was upheld by:the High Court Dw|5|on in Cl\nl Rewslon No. 3035 of 2022

’ mthout any modlf:cation There is. f:o materlal on record showmg that

the petltloner deposrted the sa|d amount Moreo\rer this transfer

miscellaneous case. has been flled for the self-sarne cause - and’ by
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suppressmn of fact of filing eariler rev:s:onai appllcatlon From: “the

matenals on record, it appears that the present transfer m|scellaneous
case has been flted before the. Iearned Dlstnct Judge with s some vague
and unreasonable cause but only for the purpose of de!aymg the
disposal of the SUIt Accordlngly, the defendant is, Ilable to- pay
exemplary cost P _

1n that view of the matter the Rule’ 15 dlscharged W|th a- cost of

Tk. 1 00,000/~ { Taka one Iac)_only to’ be depos:ted by- the petltloner to

the trial Court w:thm 30 (thlrty) days from date The |mpugned order

‘dated 22.11. 2023 is upheld with. expunct[on of. dlrectlon passed therem

Artha Rm Adalat No. 1, Dhaka is dlrected to dtspose of Artha Rln |

Suit'No. 87 of 2012 ln view of the prows;on under section 6(4) of the

- Artha Rin- Adalat Aln 2003 w:thm 1 (cme) month from the date of

recelpt of the copy of this Judgment posrtwely

Communlcate a: copy ef thiS Judgment to the concerned Adalat

i

hrough Speaal Messenger of thls Court at once

Md. Badruzzaman
(Justice Md. Badruzzaman)
I agree
Sashanka Shekhar Sarkar
(Mr. Justice Sashanka Shekhar Sarkar)
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