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THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

Writ Petition No. 6315 of 2017

INTHE MATTER OF:
" An application under Article 1020f the Constitution

of the People’s Republic of Bangladesh.
-And- '

IN THE MATTER OF :

Md. Raﬁqul Islam and others

; ... Petitioners
~ -Versus- ; '
Bangladesh represented by the Secretary, Ministry of
Law, Justice and Parliamentary Affairs, Bangladesh
Secretariat, Ramna, Dhaka-1000 and others :
: ....Respondents
Mr. B.M. Elias, with _
‘Mr. Shahriar Kabir and ;
Mr. Syed Md. Tazul Hossain, Advocates
~ — . ....for the petitioners
Mr. Sheikh Mohammad Zakir Hossain, Advocate
...for the respondent No. 03

Heard on: 05.02.2023, 13.02.2023 & 29. 03.2023
Judgment on :03.04.2023

Present:

Ms. Justice Naima Haider
&
Mr. Justice Md. K.hairu’l?Aiam

Naima Haider, J:

In this application under Article 102 of the Constitution of the
People’s'Repubiic of Bangladesh, a Rule Ni’si was issued calling upon
the respondents to show cause within 7(seven) days from the date of the

received notices, as to why the impugned illegal and unlawful final show
cause notice to terminate the .employment of the petitioners bearing

Memo No. 27.12.2637.012.31.078.16.1293, Memo No.27. 12. 2637.
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012.31.078.16.1295 and Memé No. 27.12.2637.01,2.31. .078.16.1294 all
dated 25.04.2017 is-éuec_l under the signature of the Respondent No.04 in
violation of the order of the Hon’ble-Court should not be declared to
have been done without any lawful authority and is of no legal effect
and/or sucﬁ other or further order or orders passed as to this co‘urt rhay
seem ﬁf and proper. .

At the time of issuance of the Rule, this Court passed an order

staying operation of the impugned illeéal and unlawful final show cause

notice to terminate the employment in relates to the Petitioner Nos. 1 &

2 only dated 25.04.2017 issued under the signature of the Respondent'

No. 4 for 2 limited period:

Facts relevant fof disposal of the Rule, in short, are that: the
Petitioners in the instant writ petition are employed by Palli .Bidyﬁt
Safnity, Jhinaidah under the Bangladesh Rural Electrification Board. As
per the provisions of the Bangladesh Labour Code, 2006, the Petitioners
and othersr_formed a Trade Union with.the propo..sed name of “Palli
Bidyut Sramik Karmachari League”. The Petitioner No. 01 is the
Oréanizing Secretary, the Petitioner No.2 is the General Secretary and
the Petitioner No. 03 is a Vice- President of its Jhinaidah Unit. The

office bearers of the said Trade Union filed an application to the

Director, Labor for registration of their Trade Union with the proposed

name of “Palli Bidyut Sramik Karmachari League” which was refused.

Against the said refusal, the President and Secretary of the Trade Union
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filed an appeal before the First Labour Court; Dhéka. Appeél was
allowed and the Di.'rector, Labor was directed to give registration to the
“Palli Bidyut Sramik Karamachari League”. Against the said Judgmeﬁt
and order, the RESpbndent No. 3. préferred appeal before the Labour
Appellate Tribunal. Learned Appeilafe "fribunél after hearing the partie.;,'
allowed the appeal. Thereafter, office Jll)earers of the.said Trade Union
filed Writ Petition No. 2871 of 2015 and on 30.03.2015 rule was issued
in the séid writ petition. Pending hearing of the rule this Division was
also pleased to pass an order‘restraining the Respondent No.03not to
take any adverse action against the wbrker of the Rl.;;'a-l Electrification
- Board or any Samity'under it. The matter is How pending_for hearing.
Even though there has been a restraining order upon the Respondent
No.03, but it continued harassing the workers of different Palli Biddut
Sarﬁity under it on various pretexts. In the course of its systematic
harassment efforts, the authority by its letters dated 07.11.2016 issued
show cause notice to the Petitioners havé submitted wrong wearing
report; have shown that the applicants’ houses v&ére 30-50 feet further
: away than tl?ey actually were.r The Pe,titionérs submitted their reply ‘to
the said show cause notices denying the allegations brought against
them. 7

The authority thereafter issued charges_ against the Petitioners and
formed .investigation committee to submit i‘nvestigation report over the

matters. The committee accordingly on 04.04.2017 submitted its-report
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and found that only one out of four allegations against the Petitioner No.
01 was proved; two allegations against the Petitioner No. 02 were
proved and four allegations against the Petitioner No.03 were proved.

_ Thereafter, the Respondent No.'Sijlide letters dated 25.04.2017 issued the
final show cause notice before imposing \ghe penalty of Compulsory
Retirement upon the Petitioners.

Finding no other alternative efficacious remedy, the petitioners
moved before this Court and obtained the ﬁuie Nisi. '

Mr. B.M. Elias, learned Advocate appearing on behalf of the
Petitioners submits that the Petitioners are only trying to ekercise their
right as guaranteed under the Constitution but the over jealous
Respondents apparehtly have taken the matter as a challenge to their

‘authorify aﬁd have been availing all possible‘m excuse to harass the
Petitioners and oth_ers who are involved with Trade Union activities and
as such the impugned orders are discriminatory, misuse of the sféfutory
power and as such not tenable in law and equity. '

He next submits that the Respondentl No. 03 had already dealt
with the sglfsame subject matter a.r;d allegations against the Petitioner
No. 02 and issued a warning letter against him. But subsequently
authority served another show cause notice and issued the impugned
letter which clearly shows the malafide inaction and arbitrary action of
the authority and as such the impugned notices are illegal and without

lawful authority. He further submits that the impugned office order is a
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colorable exercise of the statutory power on the part of the Respondents

and the impugned office ofder is designed with ill motive, which prima-

facie is discriminatory and malafide as such the impugned order is vo'id

and unconstitutional being -Virolativel of the rights of the Petitioners as
'graﬁ;téd by the Constitution: | -

Mr. Sheikh Moham-fiqad Zakir Hossain, learned Advocate for the
Respgndent No. 03 submits that a ‘préper iﬁvestigation was conducted by
an Inquiry -Committee and after ;oﬁdﬁcting detailed, just and f;air
investigation found prima facie evidence/material against the Petitioners
vide respective 'Inquiry Reports against which, the Petitioners themselves —
had acknowledged aBout their res;pecitive wrbng doings and therefore the
departmental proceedings‘ including the punishment ‘préposed upon

* them- suffers no material defect.

Learned Advocate for the Respondeqt No. 03 néxt sﬁbmits that the
Petitioners possessed" the alternative forum of preferring appeal but
inste;ad of availing such alternative efﬂééoious remedy pr‘ox.rided under
the respective rules, the Petitioners jumped gun so to sp.ea-k and filed the
instant writ petition before this Hon’ble Court. Moreover, the present
Petitiohers have preferred the instant writ petition raising dispﬁted
questions of fact, which cannot be appropriately adjudicated before a
writ jurisdiction and therefore the Rule issued in the instant writ petition

' is required to be diséhargeci.
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We have heard the submissions of the learned Advocate for the
petitionér and for the Respondent No. 03 and perused the appli.cation and
the annexures annexed hereto.

The Question raised in the instant writ petition 1s in' respect of
issuancé of final show cause notice to terminate thelemployment of the
petitioners. It is evidént before this C(.;uurt tﬁat the Respondents have
violated the principle of natural justice, which justifies the issuance of
Rule. The Petitioners were not offered. any opportunity to properly
represent their case. It is settle;d;prin.ciple of law that show cause notice
must be effective. The purpose of such notice is that the accused is
offered an dpportunify to deny guilt and establi_s;_h his innocence.
Therefore, it is desirable thét when_a..sh‘ow, cause notice is issued, the

. issuing authqyity provide the dojc;r-n-e_ntS which are relied upon. If such
documents are not provided, then the person to 'wfllomﬁshow cause notice
is issued cannot effectively defen& his position. In such a situation, the
show cause notice is rendered ineffective. This is exactly what happened
in the instant case. Furthermore, the Resandents also did not provide
any opportunity to cross examine the witnesses. Such failure, in our view
rendered the proceeding questibr;able, particularly in view of Rule 44 (2)
of the Bangladesh Rural Elcctriﬁcatio“n Board Service Rules 1290,
relevé,r.lt part of which provides that Sfetar @ k2 = forar Wﬂ?ﬁiﬁf
WWW&%WWWWW@WWI
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In view of the ai)ove,‘we are inclined to hold that ;he manner in
which the Respond‘-ents‘proceeded to deal witl} the Petitioners’ case was
maniféstly illegal and violaﬁve of the principle of naturai Jjustice.

Considering‘therse facts, cii"cgmstances,' we fmd substance in the
submissions of the learned counsel appearing for the petitioners and
merit in the instant Rule and as such we are inclined to make the Rule

- absolute.

Accordingly, the Rule is made absolute.

The impugned final show :cause notiée to terminate the
employment qf the | petitioners  bearing = Memo  No.
,27.12.2637.012.31.078.16.12-93, Memo No.27.12.2637.012.31.078:.
16.1295 anc{ Memo No. 27.12.2637.012.31.078.16.1294 all dated
25.0ﬁf2017 issued under the signatu;‘e of the Respondent No.04 is her‘eby
:dec:l&r'ed to have been done without any lawful authority and is of no
legal effect.

No order as to costs: -

Communicate the iudgment and Order at once.

. Naima Haider
Md. Khairul Alam, J.

: ;. I agree
' Md. Khairul Alam
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