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IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO.1083 0f 2021

IN THE MATTER OF:

An application under Article 102 of the
Constitution of the People’s Republic of
Bangladesh.

IN THE MATTER OF:
Most. Tahmina Akter

......... Petitioner.
-Versus-
Govemment of the People’s Republic  of
Bangladesh. represented by the Secretary, Ministry
of Education, Secretariat Building Ramna. Dhaka
and others
.......... Respondents.
Mr. Shaikh Mohammad Zakir Hessain, Advocate
......... For the petitioner.
Mr. Ajit Sil. Advocate
.......... For the respondent No.2

Present:
Ms. Justice Md. Jahangir Hossain
And
Mr. Justice § M Masud Hossain Dolon

Heard on:- 07.12.2023, 12.12.2023, 14.01.2024 and 16.01.2024.
Judement on: 17.01.2024

Md. Jahangir Hossain, J:

On an application under article 102 of the Constitution, the Rule Nisi
has been issued in the following terms:

“Let a Rule Nisi was issued calling upon the respondents
to show cause as to why the failure of the respondents to include
the name of the petitioner as an Assistant Teacher of the
respondent No. 6 school in the gazette lists prepared by the
respondent No. 5 (Annexure-"H’) shall not be declared to have

o s :
5/ been done w ithout iawful authority and is of no legal effect ana



also as why the respoﬁdents shall not be directed to included the

name of the petitioner in the gazette in accordance with law and
and/or pass such other or further order or orders as to this Court
may seem fit and proper.”

Facts relevant for disposal of the Rule are that the petitioner after
interview and having the required qualifications was appointed at the
aforesaid school on 05.04.1991 as an Assistant Teacher vide appointment
letter dated 05.04.1991 and she subsequently joined in the school on
24.04.1991. Subsequently, the petitioner was enlisted under MPO Scheme in
1994 and started to enjoy the facilities of the same. The petitioner was
performing her roles at the school with utmost sincerity and was getting
benefits u;wder MPO Scheme, she suddenly became sick on 01.05.2000 and as
such made an application to the concerned authority for leave. However, due
to serious illness the petitioner was under treatment until 27.12.2003 which
was done with the knowiedge of the concerned school authority.  After full
recovery 'from iliness, the petitioner with her intention to re-join in her post
made required application to the then President of the Governing Body of the
School, who accepted the same. However, due to non-cooperation and undue
threats of then headmaster of the school, the petitioner could not re-join in
the post despite her legal rights and genuine intention. Having no other

alternative, the petitioner filed a Title Suit being No. 12 of 2005 before the
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Senior Assistant District Judge, Bagerhat wherein the respondent Nos. 3-4 of
this Writ Petition were defendants along with others. On 27.01.2013 the said
suit of the petitioner was decreed on‘Solenama in favour of the petitioner.

The school was registered in the name of the government on
01.01.2013 and the petitioner on 02.03.2013 re-joined in her post at the
school and since then she has been performing her roles with utmaost sincerity
and competency. However, since her name was excluded from the MPO
Scheme and she was deprived off from all benefits available for the enlisted
teachers, she was struggling with bad financial conditions. Under the
circumstances, the said Managing Committee of the School in their meeting
dated 25.01.2014 decided to take all necessary steps in respect enlisting the
name of the petitioner in the Gazette. Subsequently, the petitioner in
accordance with the said memo made her application to the respondents to
include her name in the Gazette/MPO scheme; however, the said application
of the petitioner has not been considered. The respondents with their
malafide intention have not inciuded the name of the petitioner in the
Gazette which is absolutely unjustified and illegal. The petitioner on
06.03.2019 and 28.09.2020 submitted applications to the respondent No. 2
mentioning her financial conditions and thereby prayed to include her name
in the Gazette. On 11.10.2020 the Upazilla Education Officer i.e. respondent

No. S issued a Memo, dated 11.10.2020 wherein a list of 8 (eight) pages were
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attached. The attached pages provide a long list of names that were enlisted %
in the gazette, however, the respondents most arbitrarily and unlawfully did
not include the name of the instant petitioner in the lists. The petitioner have
spent more than 30 long years in teaching profession with an unblemished
service records which have created “legitimate expectation” in her favour to
be continued to be enlisted under the Gazette/MPO Scheme and enjoy the
facilities of scheme. The respondents misused their statutory power conferred
upon them by law which is not only ultra vires in nature but also is in violation
of the fundamental rights as guaranteed under Article 27 of the Constitution
of the People’s Republic of Bangladesh. Hence there should be direction to
the respondents to include the name of the petitioner in the relevant Gazette
is required from this Hon’ble Court for the ends of justice.

Mr. Sheikh Mohammad Zakir Hossain, learned Advocate for the
petitioner submits that the petitioner has been performing her duties and roles
at the school with utmost and competency and there has never been any
allegation raised against her‘, however, the failure of the respondents as to not
including her name in the Gazette is malafide and arbitrary. The said Title Suit
being No. 12 of 2005 was decreéd on 27.01.2013 in favour of the plaintiff-
petitioner on Solenama, but nevcrtheless,‘ the respondent (who in fact did not
contest the case) with their ill motive refused to include the name of the
petitioner in the Gazette. In where the respondent is bound to obey the order of

the Court.
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He further submits since the school authority reinstated her and since

then she has been performing her roles at the school with sincerity. the

respondents’ decisions not to include the name of the petitioner in the Gazette

is malafide and arbitrary. The respondents misused their statutory power

conferred upon them by law which is not only ultra vires in nature. The

petitioner was appointed following proper procedure and she has been working

till today with sincerity and competency. As such the petitioner name should

be included in the Gazette list. A direction should be passed by this Court to

the respondent to include the name of the petitioner in the Gazette.
On the other hand Mr. Ajit Sil, the learned Advocate for the respondent

se. Per contra in the affidavit in

L]

No.2 submits affidavit an opposition in this ca

opposition it is stated that in order to nationalize the non-government primary
schools, the Government has enacted a Rules namely “Sf€azigs @RI ey
e s (e et fdizen) e, 2039” and Rule 4 of the same deals
with the appointment of teacher in the nationalized primary school define that
there should be a continuation service period for the service holder i.e. the
teacher. But the petitioner was not in the continuation service as per Rule-4 of
the said Bidimala.
We have perused the said Bidimala, 2013where it is stated as follows:-
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Mr. Ajit Sil, the learned Advocate for the respondent No.2 further
submits that the then Managing Committee of the 26 No. Purba Saira
Registered Non-Government Primary School, after holding meeting. made a
resolution dated 7/3/2002 regarding dismissal of service of the Petitioner
wherein it is stated that despite issuing 3 notices through registered post. the
Petitioner remained absent in the school and as such, she was dismissed from
her service and further, directed the headmaster to notify the Petitioner in
writing within 7 days.

In support of his submission I have examined the Annexure-3. the
Regulation of the Managing Committee. Mr. Ajit Sil, the learned Advocate for
the respondent No.2 also further submits that the Deputy Secretary, (School-1)
Subdivision, Ministry of Primary and Mass Education has issued a Paripatro

dated 10/6/2009 regarding appointment of teacher in the Registered Non-
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As such there is no remedy for the petitioner in this Writ Petition. Lastly
Mr. Ajit Sil, the learned Advocate for the respondent No.2 submits as per the
Secondary School Certificate [S.S.C] of the Petitioner as contained in
“Annexure-A” of the Writ Petition that the date of birth of the Petitioner is on
17/2/1964 and according to the same, she is now 60 years old and her age limit
for government service was expired in 2003 when she attained her 59 years of
age. Upon sﬁch, the matter becomes infractuous. The subject matter of the
Rule Nisi does not subsist anymore. So Mr. Ajit Sil, the learned Advocate for
the respondent No.2 prayed for discharged the Rule.

We have perused the elaborately the Rule issued by this Court and the
ground stated in the Writ Petition by the petitioner and the submissions of the
learned Advocate for the petitioner it transpires from the Annexure papers and
the statement of the Writ Petition that the petitioner joint in the school when
the school was Non-Government Primary School and the school was
established by the co-operation by the local people and the petitioner family. It
reveals the Gov’emment has enactive a Rules namely “Sfazie @waame 14T
fRreTaa foress (SS9
“rgifs fdem) f&fewer, 2039 and Rule-4 of the same deals with the appointment

of said teacher with the nationalized Primary School which define as follows:-
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In this case it appears On 7/3/2002 the then Managing Committee of the

26 No. Purba Saira Registered Non-Government Primary School, after holding

meeting, made a resolution regarding dismissal of service of the Petitioner

wherein it is stated that despite issuing 3 notices through registered post. the

Petitioner remained absent in the school and as such, she was dismissed from

her service. After dismissal from service, the petitioner filed a Civil Suit being

No. 12 of 2005 before the Senior Assistant Judge Court, Bagerhat for

permanent injunction along with a declaration and obtained Settlement Decree

by filing a Solenama with the Headmaster of the said school only which was

on 27.01.2013. It appears the issue of permanent injunction and declaration

settled with the Headmaster not with the Managing Committee of this school.

Though the Managing Committee is in the respondent or defendant in the Civil

Suit.
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In order to get appointment as Assistant Teacher in the nationalized

school. one must have continuation of service as Assistant Teacher in the said
- :

school prior nationalization as per Rule RS @R A s e

(53 & fdie) R, 20507, It appears there was a discontinuation of

service of the petitioner as Assistant Teacher of the 26 No. Purba Saira

Registered Non-Government Primary School.

At the relevant time it appears she is barred by the Rule 4(1) (%) (%) of
the Sz @R e feyee fres (vreara =it mdmEm) fafeare, qove™
Furthermore it appears the petitioner date of birth is 17/02/1964 which shows
from the Secondary School Certificate [S8.5.C] of the Petitioner as contained in
~Annexurc-A”. According to the certificate the age limit for Government
Service has been expired and petitioner appeared now in 60 vears old.

We have perused the terms of the Rule. We do not find the cause of
action and the remedy exists upon the terms of the Rule. As such the matter
becomes infractuous. We do not find any merit in the Rule.

Hence the Rule is discharged.

No order as to cost.

Communicate the judgment and order at once.

: Md. .iahangir Hossain
S. M. Masud Hossain Dolon, J:

[ agree.

S. M. Masud Hossain Dolon

Typed by: Sayed: 30.09.2024 ' A5ifre
Read by: V‘q : - af%ﬁlﬁ"
7 (}O ‘9' '\_,‘4

Exam.by:
_,,____;9__—-— Readied by: W , W’;W%”%F&aﬁ(
%= e R 38 G e v
: | (542 R vttwm v By
N 3’°1-,.",‘:’] o "\‘-*mwmmg

Eehait D ia




