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SHEIKH HASSAN ARIF, J

1. At the instance of two Depuly Directors (Fetitioner
., Nos. 1 and 2) of Rural Electrification Board (REB)
(respondent No. 02}, Rule Nisi was issued calling
upon the respondents, including REB and
respondent Nos. 5-12, fo show cause as 10 why the
purported seniority of the sair.l:i respondant No. 5-12
over the petitioners in the post af' Assistant Director
_in the service of respondent Nos. 2-REB and also in
ihe post of Deputy;Dlrectc:r, as evidenced by office
orders dated 19.05.1997 and 22.12.2002 (Annexure-

¢ and C1) and a “Draft Gradation List” dated
19.07.2017 {Annexure-D-2), shouid not be declared

to be without lawful authc:rity and are of no legal
effect, and as to why the respondents should not be
directed to amand and finatize thé said gradation list

restoring'the seniority of the petitioners in the service

W.E. N 21050620 S Judgenent e | 02221




by way of placing them above the respondent Nos.

5-12.

1.1 During pendency of the Rule, petitioner No. 02 opted
to non-prosecute the Rule and, accordingly, the Rule
in respect of pefitioner No. 02 has been discharged

:fr::r non-prosecution vide this Court's order dated
-10.01 .2022. Therefore, in this wnt petition, now, we
are reﬁuired t(; dispose of the Rule only in respect of
petitioner. No.1, who will Ee referred as ‘the

peiitioner’.

2. Background Facts:

2 4 Facts, relevant for the disposal of the Rule, in short,
are that pﬁrsuant to the regular direct recruitment
process, the petitioner was appointed as Assistant
Director {Admlnistraﬁnn} of REB vide appointment
letter dated 10.04.2000. Accordingly, she joined the
service oOR ‘11.04:2_000. Subsequently, she was
promoied to the posi of Deputy Director
(Administration) on 02.08.2016. That in the
meantime, respendent Nos. 5-12 were absorbed In

the revenue budget under REB on different dates as

e F e, 2105 of 2019 tludgmemt duned 14.02.2524)




Assistant Directors, and some of them were given

retrospective effect in respect of their joining. The
said absorption as well as retrospective effect of
joiring have ultimately put the petitioner in a junior
pcsitin.n viz-a-viz the respondeni Nos. 3-12 which
prompied the petitioner to approach this Court. [t is
conteﬁded by the petitioner that the said rezpondent
Nos. 5-12 were not appeinted in the service of REB
as against the vacant posts at the relevant time and
that no vacant posts were created yet in accordance
with thé procedure applicable thereto. -It is further
contended that the said respondents were initially
appointed_u__in diffe_rent projects on different dates
solely on contractﬁal basis and they did not have any
fight in such contract to be regularized in the |

revenue budget.

2 2 That respondent No. 5 joined the project under REB

as Assistant Director (Project) on 15.07.19%86 and
the said project had the tenure up to financial year
2008-2010. However, during continuation of such

project, respondent No. 5 was absorbed in REB,
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vide office order dated 19.05.1897, in the post of
Assistani Director (Revenue)}. Thati, thersupon, the
respondent No. 5 was given seniority aﬁcva the
peﬁtioner and, accﬁrdingiy, the said respondent No.
5 was promoted to the post of Deputy Director on

02 02.2004, thereby, counting her seniority with

_effect from her joining in the service on 19.05.1987.

Similarly, resﬁondént No. 6 jeoined a project under

RER. as Assistant Director (Project) on 09.07.1996

and the tenure of the said project was up to" 2001-

2002 financial year. However, during continuation of

such project, réspondent No. 6 was absorbed in the
REB vide office order dated 18.05.1997 and,
accordingly, he was shown as senior to  the
.petiti'cner, _thereby, giving her promotion to the post
of Deputjr Director prior to the petitioner e on
03.03.2014. Respondent No. 7-9 alsc joined different
projects under REB' on 10.07.1996, 13.07.1996 and
03.06.1996 reépecﬁuew and they were also

absorbed in RER's regular position under revenue

budget on 01.07.1991 during continuation of the said

projects. Accordingly, they werée also shown as
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senior to the petitioner and they were promoted to

the post of Deputy Director on 02.04.2014 and
21.07.2014 i.e. prior to petitioner's promotion to the
said post, thereby, counting their seniority with effect
fmm. their date of absorption on 01.07.1989.
Responden.t Nos. 10-12 also joined scme different
projects under REB on 29.05.1987, 24.07.1996 and
24.07.1996 respectively, and during continuation of
. the said projects, theﬁ were absarbed in REB on

01.07.2002.

2.3 It is contended by the petitioner that although the

relévﬁnt posts as against respondent Nos. 5-12 were
in fact created vide office memo dated 17.12.2002,
they were absorbed in the said posts even before
creation of such pcsts..[t is fu'r_ther contended that
the relevant service Rules of REB. as applicable at
the relevant time, namely, REB Employees Service
Regulations, 1980 (“hereinafter called “Service
Regulation, 19907 did not have any provision to
absorh any employee from projects and as such the

said absorptions of respondent Nos. 5-12 as well as

WP, Na. 2105 o 2019 (Jurgrmem duned 1903, 302-1)




fheir promotion giving senicrity above the petitioner

were done illegally. It is contended that some of the
respondents were even appointed/ regularized in the
revenue budget even after recruitment of the
petitioner, but they were given seniority above the
petitioner counting their joining date with effect from
their joining date in different projects and,
accordingly, they were also promoted o the post of
Deputy Directcs.r prior to the petitioner in vioiation of |
the relevant provisions of “Baw #0F TRaCe AWA qH
e o Ao e ¢ e Fie e,
sebe @Te o0t (“said Rule™, particularly when in the

said Rules of 1995 and 2005, they were required o
be given seniorify with effect from their abs.crptions
dates in fhe revenue budget. 1t is cuhtended that the
law as regards absorption of employees from project
‘has in the meantime been settied by our Apex Court
to that effect that such employees {;:an only be
absorbed through regutar recruitment process after
publishing advertisements upon competing  with
other candidates and in respect of suc.h

appointments, only their age limit may be relaxed. -

w.E 114:1_5_:'1‘ IO (wdiiansn: dated l‘J.ﬂZ.'_."UE-l}




Therefore, it is contended, the said respondent Nos.

5-12 were In fact given back deor appointments in
viglation of the relevant service Rules applicable at
the relevént time even before creation :::_f such posts
as again;at them -and eveﬁ before conclusion of the
said projects in violation of the said Absorbtion

Rules, 1995 and 2005.

241t is further contended that during such

iregularityfillegality as regards appointment of
respondent Nos. 5-12 and gra_nﬂng of their illegal
seniority, the petitioner was not in Bangladesh as
she went abroad under Norad Scholarship granted
by the Norwegian Government for her higher studies,
and, afier her arrival in 2005; it took same time o
digest the effect of such illegality, or irregularity, and
finally she realized after publication of gradation list
in 2017 that she has become victim of illegal
practices by the respondents insn.far as her seniority
is concerned, parficularly when she came tc_ ko
about the detaited information from the impugned

gradation list of 2017, wherein, she was shown as

Wl Mo, XE03 o 2039 |Fudpiment dated 190230213
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junior to the réspondent Nos. 5-12. Under such
circumstances, the petitioner filed ‘objection before
REB and. thersupon, a seniority selection commitiee
comprising of three senior officers of REB was
constituted and that the committee, after elaborate
e_xgminatinn, fcru_nd tha_t in fact the grievances of the
petitioner as regards seniority had substance, but
the committee opined that since the Service
Regulation of 2018 came into force in the meantime,
tﬁey were not in a position to recommend seniority of
the petitioner upon correcting such iliegality. It is
further conte.nderl that in reply to the audit objection,
REB, vide its reply dated 05.01.2020, has also
admitted clearly that éuch ilegalityfirregularity was
committed in respect of absorption of respondent
Nos. 5-12 and that the Purto Audit Sell Controller
Office, REB has raised objections in that regard in
2014, 2015 and 2019. Under surﬁh circumstances the -
petitioner approached this Court under  writ
jurisdiction and obtained the aforesaid Rule. It Is
contended thai although she was entitied {o receive

annual performance agreement bonus (APA bonus)

WLF. Mo, 2105 of 29 Judgimem duted 19.02,2024)




for each financial year. such bonus has been

stopped suddenly after filing of this writ petiton.

2 5 The Rule is opposed by REB (respondent No. 2),

respcnﬁent Nos. 5-7, and respondent Nos. 8, 10, 11
& 12 by filing three separate affidavits-in-opposition.
The case of {respondent No. 2} REB is that the
respondent Nos. 5-12 were abscrt;ed lawfully and
that 234 posts for such absorption ;Jere created for
REB and, accordingly, there was no illegality in the
absﬁrpﬂnn process. That at the time of creéticn of
such 234I posts by the concerned ministry, it was
decided that such posts would be filed-up by
;czhsorpticn from the project after completion of _the
projects and that the absorbed employees would get
seniority in - the 'REB through Bangladesh Rural
Electrification Board Employees Service Code, 1990.
Therefare, according to this respondent, the seniority
given to the said absorbed e.mplayees was given
lawfully. It is furiher contended that the petitioner
even worked and performed her service under

respondent No. 10 and thai the respondent No. 10

WP Mo, 2LOS of 2009 4Judgmens dated 19623024
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even prepared the annual confidential report of the

petitioner, but she did not raise any objection at the
relevant time. 11 is contended that since respondent
Nos. 5-12 were promoied ic the post of Deputy
Director much prior to the petitioner, the impugned
gradétion list was prepared correctly, and the
enquiry committee formed upon objection of the
petifioner did not ﬁnt.j'any iNegality therein. That
since the petitioner, did not raise any objection at the
time of promotion to the post of Deputy Direcior or
thereafter, the delay in filing this wrii petition has
vitiated -pet_itionér’s case and, accordingly, she

'should not get any relief from this Court.

2.6 The case of respondent Nos. 5-7 and respondent
Nos. 8, 10, 11 and 12 are almost similar to REB.
According te these respondents, since the 234 posts
were subseguently created, the absorption in respect
of reépondent Nos. 5-12 were .nr:n_t illegal and that it
was done. following the common practice applicable

“at the relevant time and that the petitioner did r'u:rt_
raise any objection at the relevant time. It is also

contended that before the impugned gradafion lists,
. ___‘q.\.-'.I‘. o, 2103 n_!'_'_il.'}'l‘ff__[_lf.lﬂg.nﬁn'. d:ll:cd. IE.CII.EI.‘IE-'Ih
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there were two other gradation lisis published in
2010 and 2013, and in both the gradation lists, the
petitioner was shown as junior to respondent Nos, 5-
12, but she did not raise any objection at that time.
_Therefore, she is now estopped by the principle of
estoppel and acguiescence to raise any objection
against Empugned gradation list of 20‘[?, which has
only followed the-l seniority (ists reflected in the eérl‘ier
gradaiion Iisté. of ED‘IGIEnd 2013, i is contended
that, admittedly, respondent Neos, 5, 6 and 7 were
absorbed and regularized in the revenue budget
under REB much prior to the joining of the petitioner
and, accordingly, they were entitled o seniority even
from their joining date which is, admittedly, prior to
the joining date of the petitioner. It is contended that

after absorption of respondent Nos. 5-12 in the
revenue budget under RED, the. petitioner has
served with them as their junior for long time and
accepted their s«er!i-::rrity.,r without any objection even
after pubiication of gradation lists of EEJ'IQ and 2013.
Therefore, it is contended that she cannot raise any
objection now as regards gradation list of 2017,
oy I S B o 5030
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;:)ar'l:it::ulz-_'irlj'.,.r when the said gradation list has become

infructuous inasmuch as that the REB has published

another gradation list in the meantime in 2021, which

has not been challenged by the petitioner.

3. Submissions:

3.1 Mr. Hassan M.5. Azim, learned advocate, appearing

along with Mr. Kamal Hossain Meahzi, leamed

advocates, for the petitioner, has mainly submitied

as follows:

a)That the respondent Nos. 5-12 have been.

getiing the fruits cf'fllegality, namely, that illegal
_ appointmant or absorption at that relevant time
particularly when such absorption was done in
clear violation of Regulation No. 3 of REB
Employee Regulations, 1890, wherein, there
was no provision for absorption. Therefore, even
if some of the-said respondents were absorbed
even before the appoiniment of the petitioner,
the petitioner should not be ailiowed to compete
for her seniority along with the said iliegaily
appointed officers. [n this regard, Mr. Azim haé

referred to an unreported decision of this Court
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in W.P. No. 4500 of 2011 Md. Shaheenur
Islam vs. Jalalabad Gas Transmission and
Distribution System Limited. According to the
learned advocate, this Court in the said case
has categorically held that the irregular or iltegal
appointees cannot be allowed io cch‘upete with
reglar employee/appeintees in  respect of

seniority.

b) That the appointment of respondent Nos. 5-12 in
the revenue budget under REB was a back door’
appointmant as per the definition of back-door
appoiniment as given by our Appellate Division
in Bangladesh vs. Abdul Razzak, 71 DLR
(AD}-395. Therefore, according fio hirm, such.
back door appointees cannot get any benefits
which may hamper the service berefit of the

regular employses.

c) By referring to the Annexure-K 1o the:
supplementary-affidavit of the petitioner, he
submits that even REB has admitted such

iliegality in absorbing the respondent Nos. 5-12

o WP T, 2105 of 2000 Tudement daued 1902302
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in its reply dated 05.01.2020 to audit objection,

which, according to him, reflects that such audit
objections were raised long before, namely, in

1991, 1985, 2005, 2010, 2014, 2015, and 2012.

d) By referring to the report dated 12.11.2018 of
the cdmmittae as constituied by REB, namely
Annexure-J to the supplementary-affidavit, he
submits that even the seniority defermination
- cornmittee of REB as constituted after objection
raised by the petifioner as regards_impugned
gradation list, has admitted such Megality as
regards appointment and seniority of respondent
Nos. 5-12. However, according to him, the-
committee, most erron;r::usly, concluded thaf
with the coming into force of 2018 service
regulations, in particular Regulation 12 (1)
thereof, the cchmiﬁee became helpless in
rec:tifying. such illegality. This | being 30,
according to him, since admittedly the petitioner
joined the service through regular appointment

process long before the said Probidhanmala of

WP %o, 2105 ol 2014 (udgment dased 19,02.20249)

[




T

]
ol Yo g
]

Gt

2018 came into force, any prnﬂ;risic:n of the said
Probidhanmala cannot stand in the way of
petitioner's promotion or senionty. In _suppcrt of
~his such submission, he has referred to a
decision qf our Appellate Division  in
Bangladesh Bank vs. Sukamal Singha, 21

BLC (AD)-213.

e) By referring to the earfier gradation lists, namely,

the gradation fist of 2010 and 2013, learned
advocate submits that it is clear from the said
gradation list that the information regarding the
absorpiion dates of respondent Nos. 5-12 etc.
from project wére not given1 therein  and,
accordingly, it was quite impossible for an

-

emplioyee like the petitioner to realize from such .
gradaiion lists” that her senibrity was affected
iflegally thereby. Therefore, according to him,
since the petiticner has sufficiently explained
tﬁe delay in maving this wri pe.tit‘lon challenging
the impugned gradation list of 2017, i cannot be

held that the petifioner came before this Court

-+ WCEL Moo 2105620 1 (Judpmen diskad | 5,02.20%4)
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after inordinate delay or that the Rule has
become infructuous because the REB has
already published another gradation list in 2021,
ﬁarticularly when the new gradation list has also

followed the same seniority pattern insofar as

the petitioner and respondent Nos. 5-12 are

concerned.

3.2 As against above submissions, Mr. Murad Reza,
learned senior counsel and Mr. K.S. ‘Salauddin
Ahmed, learned advocate, appearing on behalfl of
two sets of respondents, namely, respondent Nos.
840,11 and 12 and respondent Nos. 5, 8 and 7
respectively, have made the following submissions:

i) That since the pefitioner did not raise

objection at the relevant tme of

appointment/absorptions of the respondents..

under revénue budget and alsc failed to
raisé such objection subsequently when
they were promoted to the post of Deputy
Director before the petitioner, she has
waved and acguiesced to such irregularity

and as such she cannot raise objection now

W.I*, Mo, 2105 of 1'31_9 [Judmenont danea 18.02.3034)
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'-aﬂer long delay. In support of his such
submiséion, tMurad Reza has referred o a
decision of our Appeliate Division In
Bang'iadesh vs. Akterun Nobi, 71 DLR

{AD}-218.

That the respr.;-nder:t Nos. 5-12 have already
enjoyed the benefit of seniority for long time
and such enjoyment cf'respondent Nos, 5-
12 has been accepted by the petitioner
repeatedly, particular when she did not
raise any objection against the gradation
lists of 2010 and 2013, wherain she was
shown_ as junior to the respondent Nos. 5-

12. This being so, according to them, the _. :
petitioner has no case before this Court. In
support of such submission, they referred to
a decisi&n of our Appellate Division in
Delowar Hossain Mollah vs. Bangladesh,

9 MLR (AD}-89.

By referring to a Memc dated 10.07.2000°

issued by the Ministry of Power, Energy and _'

- WP, N, 2105 oL 201% [udzment duwd 19.02.3021)




Minerai Resources (Annexure-Z) and other

circulars, as annexed to the affidavit-in-
opposition of respondent Nos. 8, 10, 11 and
12 as Annexure-Z, Mr. Reza submits that
since 336 posts were sanctioned by the
Ministry under REB for filling up such posts
from the project employeas it cannot be
said that the respondent Nos. 5-12 were not
appointed in vacant posts or that REB did-
not have any posts being created by the
concerned Ministry for their absorption. He_.
submits that even the petitionér WaSs
appointed in viciation of the said circular

dated 10.07.2000. .

That the petitioner has come before this.

Courti after a Iong delay. Therefore',

according to hirmn, such inordinate delay has
vitiated petitioner's case insofar as
equitable relief under writ jurisdiction is

concerned.

3.3 Mr. Shaikh Mohammad Zakir Hossain, learned

advocate appearing for REB {respondent No. 02},

. WP o, 205 ui 2009 {Jutgmenl dated 19,03 2024}




has mainly adopied the above submissions of Mr.

Murad Reza and Mr Salauadin Ahmed, learned
advocates. Therefore, his submissions need not be

mentioned.

4. Deliberations, Findings and Orders of the Court:
4.1 It appears from .th.e above statements of the parties
in the writ petition, afﬁdav.its-ln—opposiﬂon and
supplementary thereto as well as the submissions
of the leamed advocates that the main points for

determination in this writ petition are as follows:

a) Whether the respondent Nos. 5-12 were
absorbed/appointed iitegallyfirregularly in post
of Assistant Directors under revenue budget

of REB.

b)If so, whether illegallyfiregularly appointed
employess may be allowed to compete with
the regularly appointed gmployees at par,

particularly when such competition may cause

disadvantage to the regularly appoinied

employees insofar as their service benefils

are concerned.

WP, M, 2EDS of 20194 Sutermens dawd 19,02.26310
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c) If the answers io the above points are found
in the negative, whether the petitioner should
- be allowed any relief under writ jurisdiction,
particularly when she has apparently caused

huge delay in approaching this Court.

4.2 Admittedly, respondent Nos. 5-12 were absorbed in

‘the revenue budget during a period from 1997-
2002. At the initial period of 1997, the applicable
service Rules was tifled 'REB Empioyee Service
Regulation, 1990" as promulgated by REB under
Séctl'on 26 of the Rural Electrification Board
Ordinance, 1987 (Ordinance Na. 51 of 1987). Sub-
r‘egula;[icn (2) of Regulation No. 01 provides that
thé said servicé regulation shail be applicable in
respect of all full ti;n.e employees under REB.

Regulation 3 provides five ways of recruitments,

namely:

By way of direct recruitment.
By way of promaotion.
By way of deputation.

WP Mo, 2105 f 2015 {Judgment daved 19.02.2024)
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4.3.

(4) By way of contract.

(5) By way of temporary appointment.

The said Regulation No. 03 does not provide any
other way of recruitment under KEB. The admitted

position in this writ petition is that the respondent

"Nos. 5-12 were initially appointed in different

development projects under REB and that they
were subsequently absorbed under the revenue
head of the REB during a period from 1997-2002.
The .new regulation, namely, REB Employees
Service Regulatidn, 2D1S, as promulgated under

Section 28 of the.new legislation, namely, BREB

“Act, 2013 (Act No. 57 of 2013) provides for three

ways of recruitments {requlation Nos. 3, 4.and 5),
namely, appointment by direct recruitment,
appointment by promotion and appeointment by

outsourcing.

The admitted position in this writ petition ts that the
petitioner was appointed as Assistant Director
(Administration) on 11.04.2000 by way of direct

recruitment process as per the relevant provision of

Welt We, 210 ol 242 (udemend dated [RER = Ruliied))
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position is that the respondent Mos. 5-12 were not
recruited or absorbed in. accordance with the said
service Regulations. Rather, thay were, admitiedly,
absorbed in .the service under the revenue budget
of REB during a period from 71887-2002 from
different projects wherein they were appointed on
- centractual basis. Another admitted position is that
in the said contract appointing the said respondents
on contractual basis, there was no obligation of
REB . to absorb them under revenue budget.
Therefore, apparently, they were back-door
appointees as held by our Appellate Division in the
above cited Abdul Razzak's Case, 71 DLR (AD)-

395.

4.5, In this regard, we have also examined the memo
dated 10.07.2000, as .issued by the Energy
Ministry, as regards creation of 336 posts in the
organagram of the RER for filling up the said posts
by the employees of development projects.
Therefore, apparently, most of the respondent Nos.
5-12 were absorbed in the revenue budget of REB

WP e, 2108 ol 3OS (udumct dated [2.N22N02L)
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even before creation of their posts. Not only that,

‘even if some posts are created by the ministry
concerned for the 'pu.rpc-se of absorbing the
employees of development  project, such
employees. of development project cannot get any
upper-hand appointment without following the due
process of appointment as provided by service
regulation concerned, which means that, they are
bound to compeie with other aspirant appeintees
and they may only get the benefit of age relaxatian.
This aspect has been clearly declared by aur "
Appellate' Division in the above referred Abdul
Razzak’s Case. Another aspect of illegality or
irregularity in the appointment of respondent Nos.
5-12 is that they were absorbed even before

completion of thei.r respective projects, which was
not zllowed u'ncier thr_;: Absorption Rules of 1885
and 2005. It futther appears from the said
Absorption Rules of 1985 and 2005 that even if
some employees from project, afier completion of
the project, are appointed under the revenue head,
their seniorty will be counted from the date of their
7 WP No. 2108 92009 (udgenen dured 12,02 2024
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4.6

absorption and such seniority cannot be given any

retrospective effect. This position has been pointed
by the audit objection as reflecied in Annexure-K to

the supplementary-affidavit of the petitioner.

Therefore, it appears from the above position that
the respcndent. Nos. 5-12 were in fact appnintéﬂ
through back-door appeoiniment process, not
permitted by law. Such appointment /absorption of
the respondent Nos. 5-12 has not only violated the
relevant provisions of service regula:ations applic;‘abl.e
to REB recruitment, it has also violated the
fundamentarﬂ righfs of numerous aspirants of this
couniry as guaranteed by Aricle 29 of the
Constitution. Since no public notice seekin'g
application for recruitment in the said posts was
publi$hea by -REB allewing the other aspirant
cilizens of this couritry to apply for the said posts,
their fundamental rights guaranteed under Arﬁiclé
29 of the Constitution have been viclated and, in

doing so, the respondent Nes. 5-12 were given an

WoF No 2405 of 2019 (ludzment dared 19.02.2024)




ilegal treatment to their advantage but to the

disadvantage of numerous aspiranis of this country.

47. It is true that such illegalfiirregular appointments

4 | were done in ,ﬁ@merable numbers in the past and
such back-door appeintmenis were even allowed
by this Courf, including our Appellate Division,.
through different writ petitions. But, finally, our Apex |
Court has put the brake hy the above referred
Abdul Razzak’s case and categorically declared
that su;h ilegal appointment should not be allowed
in the future. But, under no circumsiances, such
litegal or irregular appeintment can be termed as
regular legal appointment by the passage of time.
Negality remains llegality despite the passage of -
time. Sometimes this Court allows to continue such
illegality for the sake of greater interest of public
peacé and to avoid anarchy, as has been dong in
the earlier writ petitions wherein such back-door
appointments were allowed. But that does not
mean, or is not tantamount to, giving, legality to

such illegal or irregular appointments. Allowing -

L WP e 21035, o 201% (ludgment daed 15,07 2024}

ot




2w sy dduing|

ol et
bt
g

T T e i
T e L
LA AR AES

such illegality to continue for greater public interest

-has been recognized in the sub-continent in various
cases. Even the judgments in our 5% Amendment
case, and 7 Aménd;'nent case as passed by our
Appellate Division, have aiso allowed such itlegality
fo continue provisionally %or the sake of avoiding
public anarchy on the gquestion of public necessity_.
holding that the sald episodes are closed and past'_ |
episodes. That condonation of past illegal épiscdes
does not give them legality. In the present case as
well, aithough we are not inclined to hold that the
- respondent Nos. 5-12 shouid face the consequence
éf such illegal appoiniment, thereby,' directing the
.R"EB to initiate the recruitment process in respect of
- them afresh, we cannot shut our eyes to the
admitted position that they were recruited or

absorbed illegally.

4.8. In view of above discussions facts and law, we are
of the view that the absorption/recruitment of the .
respondent Nus.-5‘12 under REB, during a period
from 1997 fo 2002, were done .in violation of

relevant service Rulefregulations. However, such

WP No, 215551 007 {udpmentdued 19,02 20245




4.9,

legality may _be condoned only to the extent that
their such illegal or irregular recruitment does not
cause any disadvantage to other legally recruited
emﬁlcyees, Therefore, we are of the view that the
answer to the guestion No. (2) above is in the

Affirmative.

With the above answer of this Court to the question
No. (a) in the affirmative, we need to decide
whether such illegal appointees shouid be allowed
to compete uﬁth the regular appointees like the
petitioner in respect of éenion":y viz-a-viz other

service benefits. Admittedly, ' the petitioner was

. regularly appoinied in accordance with the service

rules concerned as Assistant Director
(Administration) on  11.04.2000.  Therefore,
apparently, some . of the respondents were
regularized/absorbed before the petitioner in fhe
revenue budget and some of t_herﬁ were absorbed
subsequently, but were given retrospective effect
fruh their joining in the project. A division bench of

this Court, fo which one of us was party, has
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already decided this point in an unreported W.P.

No. 4500 of 2011 (Md. Shaheenur Islam vs.
Jalalahad Gas Transmission - after elaborate
discussions. Similar issue was ralsed therein as
regards seniority. This Court categorically held
therein that such back-door employees, or
unqualified appointees, cannot be allowed 1o
contest with the gualified employees in terms of
seniority and other service benéﬁts,.Tha reievant
observation of this Court in the said decision is

guoted below:

“Admittedly, petitioner was  the .gruaf{'ﬁed
candidate in the same recruitmen! process and
examination. Therefore, a qualified condidate
cannot  be compelled to contest with  the
disqualified candidates us regards SEHfﬂi;ff_}? or
other benefits including promation. This Court
has time and again declared in favour of sanctity
af merit list even when the employees are
promated firom one post 1o another. After
promotion of the employees appoinied af the same:
time, even their initial seniority depending on the
merit list at the time of recruitment cannotl be
disturbed irrespeciive of their dote of promotion

to the next post. This position has been declarad
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with approval by this Court in unreported Writ
Petition No. 12471 of 2013 (Md. Abul Kalum
Azad and another vs. Govi. of Bangladesh and
others.). Therefore, we have no option bul 1o hold
that the petitioner has time and again been
deprived of his legitimate expectation and rights.
His sewiority has been Jjeopardized by the illegal
actions of Jalalabad authority by preparing
gradation list from the very beginning wherein
the petitioner has been placed below respondent
Nos. & and 9. Accordingly, we hold that though
we carriot give fmc.;fc all the benefits af seniorily fo
the petitioner from the very beginning. the
petitioner should be given such benefits of
senlority w:':jf': effect from 2009 when the post of

General Manager became vacant. "
4.10. in view of above question No. (a), we have no
option n-:n.m; wut to hold that the respondent Nos. 5-
12, under no circumstances, can be aliowed to
compete with the petiti-:rn.er in respect of senl&.rity
und other benefits at any stage of their service
tenure. It has to be kept in mind that the respondent
Nos. 5-12 have been in service, of will continue 1o
be in service, on the basis of an llegal recruitment

process, though such illegal recruitment is being
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concacned by this Court in order to aveid chaotic

situation in REB, particularly when they have in the

meantime served REB for long time and have taken

4.11.

huge benefits as agaiﬁst their such service. But that
condonation, or mercy of the Court, does not mean
that they will be allowed fo cause harm to the
legally récruited aemployees like the petitioner i_n
respect of her senidrity or other service benefits.
Accordingly, we are of the view that there cannot
be any competition between the respondent Nos. 5-
12 and petitioner .in respect of seniority viz-a-viz
andfor other ‘bensfits including preparation of

gradation list by respondent-REB.

Now, whether the delay in approaching this Court
should vitiate pétitfoner’s case, Admittedly, the
petitioner has_ approached thiz Court in 2019 under
writ jurisdiction after she has failed to convince the
seniority co.rnmittee of REB to get back her

seniority and other benefits. The admitted position

is that before publication of impugned gradation list

in 2017, REB had already published two other

WL, Mo, 203 ar 2080 4 Judpment datnd VRO2Z202H
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gradafion lists in 2010 and 2013. In both the

gradation lists, the petitioner was shown as junior to
respondent. Nos. 5-12. Further admitted position i
that the petitioner did not raise any voice against
such violation of her seniority. She has only raised
her voice after the gradation list of 2017 has been
published. Therefore, a strong cbjection has heen
put forward by the respond.eﬁts that siﬁce the
petitioner has acquiesced her right 1o protest at the
earliest opportunity, when the said gradation lists
were published and when the respondent Nos. 5-12
were promoted to the post of Deputy Director
hefore the petitioner, she should be estopped from

raising such objection now.

4 12. To address this objection, we have examined the

case of delay as stated by the petiticner in
paragraph-8 of the supplementary-afidavit. It
appears from ihe said ﬁaragraph that according to
the petitioner she m;ras abroad until 2005 on
schnlérship, and, after her arrival, she took some

time to understand illegality commifted in respect of

B W 2105 of 2009 {udsmert daved 1902 2025




respondent Nos. 5-12 and, finally, she realized

such illegality clearly after the impugned gradation

list of 2017 was published.

4 13. We have examined the above referred gradation

lists GfIEU'l'D and 2013, as annexed to the affidavit-
in-opposition of respondent No. 2 as Annexure-4
and 4{z). We have aiso compared the said
gradation lists with the impugned gradation list af
2017 as annaxed to writ petition as Annegure-DE, it
apﬁears. from such comparison that the gradation
lists of EDZIE_IQ and 2013 did not mention a single
word about the service history of respondent Nos.
5-12 being employees of deuébpment projects
before their abéorbtion in REB. On the other hand,
for the first fime REB hés published impugned
gradztion list of 2017 wheremin such history - of
_respondent’ Nos. 5-12 viz-a-viz the petilioner has
been given to the effect that the respondent Naé; S‘ '
12 were initi:a-llyr emploved in the deveiopment
projects and that they were subsequently absorbed '
under revenue budget of REB. Therefore, as

submitted by the learned advocate for the

_r N, 2L0F ol 2000 {lfpruent dated L9.00.2024;




netitioner, under no circumstances, an employee of

REB. had any occasion to know from any
publication of REB at the relevant time that the
respondeni Nos. 5-12 weré- not regular appointees
but they were back-door appoinf[ees. This was the
| first time_-that the employees of REB came fo know
the histery of respondent Nos. 5-12 as regards their
initial appaintment in the project. Quite reasonably,
after knowing such history, the peiilioner, or any
employeé like the petilioner came 1o realize what
iliegality had been commitied by REB in respéct of
respuﬁdent Nos. 5-12 and how they were kept in
dark by REB about such illegality. It further appears
that the pefitioner, immediately after publication of
this impugned gradation list and realizing that she

has long been deprived of her seniority above the
respondent Nos. 5-12, made representation to

REB, and, on her such representaiion, REB

constituted the aforesaid enquiry committee.

414 Let us now turm io the report of the said enguiry

committee. It appears from the said report

{Annexure-J to the supplementary-affidavit of the
o A No 353 L-IL:'.L!.Q rhudement dawed | 9.2 2024}
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petitioner) that the said enguiry committee prepared
a table to show the service history of respondent
Nos. 5-12 as well as the pettioner giving all
relevant information. After detailed examination and
deliberations, it held as follows under Clause-'Nec’

‘which is reproduced below:
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4 151t appears from the above conclusion that the

committee even did not address the illegaifirregular
recruitment of respondent Nos. 5-12 and it did not
also address whether a illegally recruited employee
miéht be allowed to compete with legally recruited
employee in so far as the’ seniorit\; and other
matters were concerned. Therefore, the conclusion

or recommendation of the u_:r::mmittée to the effect’

CRCF. Mo, 2105 of 2 F [Fudgrmons siked 19.02.2024)

P [, e m = e S e e




that such legalily regarding seniority cannot be

cured because all of them have in the meantime
been promoted to the post of Deputy Director, has
no manner of application in- the facts and
circumstances of the .issues involved in this writ
petition, particularly when this Court has
categc;rically held that respondent Nos. 5-12 were
recruited illegally/irregularly and that they cannot be
ailowad to compete with the petitioner in so far as
their seniority and other service benefits are
conrcemed. in view of above, it appears that it s
not the petitioner who has caused delay in raising
her veice or bringing this matter before the High -
Court Division, rather it was the respondent-REB
which published two gradation lists in 2010 and
2013 insuch a mis!gading way that it preventied the |
emplnyeés lIH:.e the petitioner to raise their voice
against such ilegality. Therefore, the delay, or
neg.ligenc:e whatever, may only be atiributable 1o
the REB's conduct in publishing the said earlier

gradation lists.
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4.16.This being the position, we are of the view that the

a

petitioner in fact has caused no delay in raising her

voice. Rather, she has raised her voice by way of
ohiection im.mediatalyr after publication of the
impugned gradation list of 2017 when she, for the
first time, realized that she was illegally deprived of
her seniority and other service benefits and that
she was illegally shown junior to the respondent
Nos. 5-12 in the said gradation list in viclation of
Iaw. as wéll as of her legal and legitimaie

expectation.

4 .17.Seniarity of an employee does not only carry with it

financial or service benefits. Rather, it is a matter of
prestige and honour which cannot be quantified by
any amount of money or service benefits. When an
illegally recruited back—ciear employee is g'wén the
same benefit of seniorty like the legally recruited
'empicyee, the entire purpose of Rule of Law wiil be
frustrated. In such circumstances, a Constitutional
Court like this one cannot shut its eyes in respect of
continuity of such illegality. Of course, we are not -

nclined to deciare such appointments illegal
W M, EI_IJ_E !N’Zﬂ]‘l audgina ueed 19.02.202:4)
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because of the above stated reasons to avoid

chaofic situation in REB, but we are of the view that
such illegal or back- door appointees cannot be
allowed to get any upper- hand against the regular
employees in terms of seniority or other service
beﬁeﬁts. On the other hand, since the 2021
gradation list, as published during pendency of the
Rule, is just a rcuﬂﬁe work of REB and it has just.
reflected the position in the impugned gradation Tist
of 2017, insofar as 's_énicrity of the petdioner is.
concerned, publication.of such new gradation list
has not in any way made the Rule in this wri.t
petiticn infructuous, particularly when the grievance
of the petitioner has not been addressed in the said
new gradation list. Therefore, the submission éf M.
Murad Reza as r_egards the Rule being.infruciuous

has no substance.

418 In view of above facts and circumstances of the

case, we find mert in the Rule and as such the

same should be made absolute.

419 In the result, the Rule is made absolute
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Aﬁcordingly, the impugned gradation list of 2017
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showing the petitioner as junior to respondent NOs.
5-12 is declared to be illegal and without fawful
authority. Respondent-REB is directed 10 amend
the said gradation iist as well as subseguent
gradation list of 2021 sh;:zwing the petitioner's
positicn in terms of seniority above the respondant
Nos. 5-12 within a period of 30 days from the
receipt of the copy of this crder. After restoration of
such seniority in the gradation list, the pefitioner
shall be entitled to get all others ancillary service
benefits which may be practically given as per such
gradation list with affect from her joining as
Assistant [hrector through regular recruiiment in

2000.
Communicate this.

8. B Arif
{Sheilch Hassan Arif, J) .

Fagres,

BMd. Bazlur Rabman
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