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IN THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION)

WRIT PETITION NO. 6749 of 2015

In the matter of:

An application under Article 102 (1)(2) of
the Constitution of the People’s Republic
of Bangladesh.

-And-
In the matter of :

M/S, Ali Macca Husking Mill.
.......... Petitioner.

-Versus-

Bangladesh represented by the Ministry 05
Finance and Banking Division, Bangladesk:
Secretariat, Dhaka and others.
‘ ..... Respondents
Mr. Md. Ziaur Rahman with
Mr. Ruhul Quddus Kazal, Advocates
..... For the petitionar.

— = N None appeats ... For the respondents

Heard and
5 Judgment on 25.07. 2018

Present:
Mr. Justice Md. Ashfaqul Islam
And
* Mr. Justice Mohammad Ali

Md. Ashfaqul Islam,':

At the instance of the petitioner this Rule was issued on 29.06.2013
in the following terms:
“Let a Rule Nisi be issued calling upon the

respondents to show cause as to why the impugned

order No.03 dated 06.05.2015 passed by the learned
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l Artha Rin Adalat }Janéhdgar respondent No.3 in Artha
Rin Execution Case No.22 of 2015 z's;suea’ an warrant of
Arrest against the petitioner under section 34 of the
Artﬁa Rin Adalat Ain, 2003 which is Annexure- ‘K’ and
‘K-1’ should-not be declared to have been passed
without lawful authority and is of no legal effect. ”

The backgrqund leading to the Rule, in short, is that the respondent
No.2 Sonali Bank, Head Ofﬁce,_Dhaka as plaintiff filed Artha Rin Suit
: , No. 38 of 2014 before the Artha Rin Adalat , Panchagaar on 24.07.2014
aga_ir_lst the petitioner who appeared as defendant in the suit. Thlé
defendant —petitioner filed written statement on 01.10.2014.
Subsequently, the suit was decreed exparte on 01.01.2015. Thereafter the
decree was put into'execution in Artha Rin Execution Case No.22 of 2015
in which on 11.03.2015 the respondent bank claiming an amount of
Tk.68,57,221/- prayed for issuance; of warrant of arrest' and the Adalat by
ordcr‘No.(B dated 06.05.2015 issued an order of a warrant of ;n'rest. The
petitioner has dhallenged‘ the said order of warrant ofrarrest and moved
this Division and obtained the present Rule and order of stay.
M1:. Md Z.iatrjr> Rahnian, thé ieérhed counsel éppearing for the

petitioner after placing the petition and other materials on record mainly
-

assailing the order of warrant of arrest to be illegal pressed into service a
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mortgaged property, order of warrant of arrest was issued which is ex fac.e

iillegal and should be declared to have been passed without any lawfu.

authority and is of no legal effect.

The Rule is not opposed by filing any afﬁdavit-in—opposition cr

. behalf of the respbrident-bank.

We have heard the learned counsel for the petitioner and considersz

his submissions. We have carefully perused the application and entirs

. orders sheets. It appears from the Annexure- ‘K-1" which is the information

slip which shows that no attempt was ever made by the respondents to seil

the inortgaged property in auction. The law is very much clear and settlec

that without holding any auction in terms of section 34(9) there cannot b2

an order of warrant of arrest. For better understanding the section 34(5) i:

quoted below.
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In many a decision this Division held the aforesaid proposition or

law making the Rule absolute. The issue is well settled which is no longer

a resintegra. Harping on the same tune we are of the view that the order

impugned against is illegal which should be declared to have been passed

without any legal authority B:_;f}% is of no leg%l_effect.
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5 In the résult, the Rule is made absolute. The order impugned against

is declared to haveibéen passed without any legal authority and is of no

legal effect and it is set aside.

‘Communicate at once. B e
‘ et T e - Md. Ashfaqul Islam.
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Mohammad Ali.
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