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Heading of judgment in Original Suit

m‘m District-Dhaka

In the court of A:rtha Rm Adalat No. 3, Dhaka.

i Wifﬁm

Pres‘ent—Mehar Is'Iigaf Suchtjna-
Judge |
Artha Rin Arialdt No. 3, Dhaka

Date 10, Octob ar, 2021

Artha Rin Suit No. 285/2013

'National Bank Limited- — --------—- Plaintiff.
-Versus-

Mr. Md. Nazrul Istam & others-—-Defendant.
This Suit h;as come on for final hearing on
| 31.03.2015511 presence of

Mr. Md Anfur Rahman—

2 M Md. Mozaharul Islam-
@L | e Advocate for Defendant No 1

3. . Mr. Shahann Sultana Mala—
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And having ' conside:éd- ‘the evidence on
reéord and argument the court delivered the
following judgme_ﬁt:

The plamﬁﬂ" | % cés_e in brief is that, the
_ plajntiﬂ‘ is a Ban mng Coinp‘ahy licensed under
the Banking .Cn:_smpany' .Act,l 1991, énd

o

incorporated under the relevant Companies Act

t

and carrying ot banking_'busihess through its-

various branches in Bangladesh. The defendant

No.l is_Proprictor +{ "M/S. Gomti Textiles”--ai;nd

has been carrying on business of production of

y ~ fabrics and availed Credit Facilities from the
o plaintiff bank. The defendant No.2 is a Branch
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(L / Cs) including the followings in favour of the a

~ defendant No. 1 (L/C Beneficiaiy) for local |

of Sonali Bank Limited which is Banking
Company licensed under the Banking Company
Act 1991. In the course of business, the

defendant No. 1 ‘opened a Current Account

being No.330294¢ 1 with the plaintiff Bank on

03.11.2009 under the name & style of his

proprietorship concern M/s Gomti Textiles. The

defendant No.2 at the instance of M/S. Green

Pn'ntets_ havmg ‘.l;ts address at 385/1, "",Eas__t__'

‘

(24 Flosr), Dhaka (L/C Application)

i

time to time opéﬁéd several Letters of ré‘;dit
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import of Fabrics:

- SL LC No. ‘Date LC value in BDT

[ | 44204119910+ | 13.10.2011 | 21,28,835.00

2. | 444041190107 [ 16.10.2011 | 21,28,835.00

i | 44404119910 | 18.10.2011 | 21,28,835.00

4. | 4440411991% | 20.10.2011 | 21,28,835.00

o

344041199114 | 23.10.2011 | 21,28,835.00

o

444041199116 | 25.10.2011 | 21,28,835.00

7. 444041 199126 | 24.11.2011 | 21,29,750.00

8.1 444041199128 | 27.11.2011 | 21,29,750.00

Subsequentlv, from time to time, the

defendant No.l bi-'f,ﬁeﬁéiaxy of the above L/Cs

orted the \co‘,r}signment under the.

. 'respectivé L/Cs and séntr the documents alor;g'
with the bills drawn .on the defendant No.2

| ~ through the plaintiff Bank to the defendant No.2

o v
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for ac_ceptance. The above L/Cs were subject to
Unjform Custdme md Practice for Doeumentary
Credit (UCPDC 6(0). .‘Beitig ‘rhe issuing Bank,._
the defendant No. x&as under strict ob]igation
te effect payment under the L/Cs if the
“documents are found as per the mandate. In the
given simaﬁon, since the .L/ Csl were established
on deferred paym%*n*‘t baeis, the defendaﬁt Np.2
tlme | to tihne haw:g found the documeﬁts 311

T effe_(:.ted its acceptance to the respective

Bills and commﬂnicated_ the same to the

plaintiff - bank s}ide separate letters. The

J o

defendant No. 1 ugon receipt of the above L/Cs,

-k
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from time to time vide letters datéd 20.10.2611,
13.11.2011, | 14.11.2011, 17.11.2021,
| 20..11.20_1.1, 27.11.2011 1 29.11.2011 requested
the plaintiff bani for extendjng LDBP 'facﬂiﬁes.
against | the B]P f) -drawp ﬁnd_er the L/ Cs
undertaking inte.-r.-:é]ia:that--.the plamtlﬂ' bank wﬂl |
ﬁavé a right of :recovirse to.-..the 'defendant. No. 1
in respect of the: Bmé purchased by the plaintiff

bank which remains unpaid by the defendant

NEZf/cEamurea:sf}n whatsoever, in the following

terms:

"We will ré'_pay the entire loan afnoUnf

(\ - availed agajnSt .thjé' above

- )

Bill with tpto date
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'_iﬁterest and penal interest (if aﬁy) immediatély
on receipt of the intimation from the plaintiff
bank.”.

Ha;ing appyf?;@hea | by the defendant No.
as aforé_said and iﬂ.‘pon.receipt of the acceptance
of the :defendemt_- N 0.2 confirming .the dues of |
p.ayment of .B':fillls_-, the plamtlﬂ' - Bank agréed :t(l).
negotiate / purcﬁase 8(eight} Bills (the Bills) and .

consequenﬂy"ﬁar%éﬁonéd (eight) LDBP facilities

_thé de_fendant Nol V.idé separate
Q]l}‘ice Memos and thereby released 'payment

under the Bills with a view to facilitate runnmg

n
i

of the business of the defendant No. 1 The

L IR, N . [ . PP T S
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defendant availed the LDBP .facﬂi‘ries in full and
in acicnowledgemént of the said., exe.cute_d usual
chafge documei:;ftsn _viz. -.Demaﬂd  Promissory
Note, Letter of C mtinuity, Letter of Indemnity,
Letter of disburserﬁent, Letter of Agreement etc.
dated 04..12.20 11 securing the repayment of the
facilities. Desiaite a]l out supports of the plaintiff
bank, the défgr.dant' No.2 on *_the. respective

maturity dates of he Bills, in blatant violation of

its obligation did ot effect payment in favour if

the plaintiff bank. Even thereafter all the
maturity dat_e" expired one by one leaving the

 said liabilities unadju

T T A3 }
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and which conSequently-, rendered the

defendant No.2 lisble to pay off entire Bills value

.1:0  the  plaint{ bank_." sﬁbse_quenﬂy, a
considerable am.f_.-u;;it of correspondences and
,remjnders have been exéhanged ‘between the
plaintiff bank and the defendant N 6.2, including
the. plaintiff bamk’s letters daté.d _20.03.2612-,
23.03.2012(4)_',’ 30403.2012-(3):, - 04.06.2012,
13.06:2012, 23.69.2012 I final notice dated

!

30.1 _the ' defendant No.2 purposefully

and unscrupviloli'sly ne_ither made any headway

towards adju stment of its aforesaid liabilities

%f - against the aceepted Bills nor provided a
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So
workable solution _towards_. adjustment of its
liabi]iﬁes. Since | 1w L/ _Cs. were subjeet to
'tjei:ﬁe éoo, as per Article 7(a)(i) of the same,
being_- the issui.hé bank, the defendent ﬁo;2 is
under a legal mandate to hono_ui' its acceptance; -
Besides, ‘ ch_apter;7 section-II paragrai)h- 34 ef -
tﬁe Foreign Exei:acnge Gﬁideﬁnee-~-of Béggladesh
Back made’ it mmda‘story .upon .the defendant
No.2 that it sh J.il make payment of 1mport,
]iabilifieé as per L/ CS contract (both f(.)reiglllﬁ; &

local) on maturity. In the instant situation, way

i
i
1o )

bf ~accepting the Bills, the defendant _No.i?,

lrrevocably, | unenndltlonally & unequwocally

% Ko ﬂrp X f@"@%?@%f =

e‘“‘&.ﬁ_‘- :
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assured the payrients there under in favour of

3

the - p]ahlt]ff E ank and | ba_sisl, on _suCh
‘accep_tance, _ths&:_ : plamtlﬂ bank eventlialiy
exteﬁded .the LDBP facilities 1n favour -of the
defendant No.L Thereaf_ter, such acceptancé

would be deemed a Sort of guaranteé. On the
other hand, as p@:r terms of "LDBP facilities as

‘sanctioned in favour of the defendant No.l by

the plaintiff bank, since the defendant No.2 are
not effecting the payment following the marutity

dates, the defendant No. 1 is liable to repay the

i

same along Wit interest 8 'charges‘ to the
the plaintiff Bank has

S T IR ¢
=0 bl e
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filed the %JI‘(’,‘Sf-’-ﬁHt  suit for recovery “of
Tk.2,.2 £,50,628 /-1 Iwo Cifore Twenty One Lac
fifty Thousand SlX ﬂundred Twenty Eight) only
as on 16.06.2013 from the defendants.
The defendant No.l and 2 has contested the
suit by filing sepa :ate written statements.
| Tiie defendar: Noll case, in brief, is that the
suit is not mairr.ainable in ﬁresent fdrm and
that it is bérred by the principles  of | waiver,
_acquiescenc_e and' estoppels and the suit is
barred against thj.s_.t.iefen‘d.a:nt as per provision_ of
Law. The defen(ii__:.ai’lt' No.1 is the proprietor of

o

| Gomti Textile ald for supplying full Fee'delj_

1 . §
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Lycra Cotton s ibmitted pro-forma invoices
before Green VPrinters, which is also a

proprietorship concern. On’ the | basis of the

L

proforma invoices the proprietor of M/s. Green

Printers opened Letter of Credits through the

defendant No.2 ‘where the beneficiary was the
instant defendant. As per pro-forma invoice the
defendant supplied the goods and Submitted its

documents before the plaintif Bank for

negotiation as as per part'of. the business of the
plaihﬁff gegotiateﬂj the document and having got

) conﬁfma.tioii from the L/C iSsuing:‘Bank' the

ment on.

A

plaintif Bank purchased
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38
commission basm and by way purchased the
documents the piainﬁff bank was also benefited
hence the suit is ﬁdt maintainable in its prBSeﬁt
form and nature. The defendant on -18.06.2012
vide ‘its Letter Na;;.GC)MTIf/NBL/.FEX/sso /2012
_re-dﬁested the Ifﬁéng’la\clesh Bank f.o arraxi_ge
ne-c'es.-sary arfahéém@nt __for making payment |
against the accepted_ bill, Bangladesh Bank
through. it.s 1ett¢r No.BRPD (P-02) 748/2012-

4050 dated 03.10.2012 directed the Managing

"

Director of the defendant No.2 to pay the

Y

accepted bills. 'I‘hﬁ instant d_efendérit submitte(i\.\

- .‘\

as many as 60 Nos. pro-forma invoices before |

|
T g -
o ,-"-" - ‘..)\‘ K )_{- R \i. N ..:;:5 ‘(I’ ,._-‘.. ! —— N [
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M/S Greéd Pri_xitérs and M/s. Green Printers
op_enéd 60N§s L/Cs and the instant defondant
submittéd all the docilents before the plaintjff -
for negotiation and Bank ret:éived the payment.
iﬁ question; but ,, the pfe_serit case the pléinﬁﬂ
Bank by conceaing thei facts submitted .the
plaint before tTrle'ieaj,;ned Court.

The déféndant _No.2 has conteéted the suit

by filing a written statement. The positive case

of the defendant '1.‘1.0.'2 is that, the defendant _110.2

infact has not issed the. d_isputed L/cs, has not
given the acceptance. As such the defendant

The
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plaintiff has not produced' any confirmation
latter. of the .d(eff.:ndant no.2. There is .1.'1_0 | L/ C
related docuinent 'in the registers of | the
defendant no.2 baﬂk nor any co:t.l:lputeAr,. leisure,

liability ‘statemen % marginal ._depAosit statement,

‘commission statealent etc. The plaintiff bank
has purchased L/c biil from M / s Gomti ’fextﬂes
withoat scrutinizing nor examining. Thepl‘a;intiﬂ-" -
bank 'sho_u-ld. .havé t.ake:n | .th_e written

ation which is a clear violation of

section-11 21(f) of Guidelines for foreign

Exchange Transactians; Vol-1 (2009 in which it

is mentioned that L/c covering value more than

Ui

L A R Y
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USD 5000 or equivalent should be sent through
SWIFT or other similar arrahgement .to the
.advising banl;_t Taeplamt]ﬂ' bank has nev_er s_exit
any SWIFT' or s;zrmlar arrangemer_lts nor the
defendant no.2 s>nt any lettér to t}le plamt]ﬂ'
bank reléﬁrig the issuance of L/c.
Oil perusal .the _evidénce adduced by fhe |

plaintiff Bank and D.W-1 and cross-examination

[

of P.W.I, D.W-1 the issues are taken for
discussion as follcws:

- Issues

1. Whether the suit is maintainable

R A
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2. | Whether the f—'-;ilefendént no.l 1s b.oqnd. to
répay the .loaz;.,: towards the _pllaintif_f bank.
.3. | Whefher the L/c papers were duly issued
by the defendant bank?

4. Whether the plaintiﬂ‘-:-is entitled to get a

decree as praved for?

Discussions and Decision
In order to prove lie plaintiff s case Mr.' Md.

Mostofa Kamal Ahmed, Officer of the plaintiff

Bénk has deposed before the court as P.W.1 and

has submitted the relevant _documents whmh

! : other hand to prive the defense case of th{e

have been éxhibitc—:f-ﬂ as exhibit no 1-10. On th\e

1 PO
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defendant _No.'l Mr. Nurul Islam dep_osed bef(_)re

the Court as D.W.I, and he has submitted a

bank statement.

Issue No. 1

The defendants in their written statement

said that the suit

iS not maintainable in its

present form. But. they would not show any

reasonable groimd for non maintainability. The

present suit is filed for recovery of loan money in

e defeﬁdéiit’é 'clajm

‘run the suit in’

i«
&
3

o

b [ Fen

that the suit is not

the proper Court. This is why there in no bar to

the present form. So, the
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maintainable in 1‘& 3 preSeIit form is found to be
not correct. Thus the issue: has been decided n
favour of the plaintiff.

'Issue No72 |

P.W.1 has de%)csed in support of the plaint
and has éubmit;f:sd the Letter of Authority,
Charge documehts, .L /c documents, - Swip
'message, .acceptance,: application, disbursemen‘;,
Final notice, acknowledgement bank statement.
These submitted documents have been

exhibited as Exhioit no. 1-10. On the other

hand to prove th( defense case the defendant

no.1 deposed be_for—é the Court as D.W.], but he
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on the defendant 1102 throﬁgh the plaintiff bank |
to the deféndant no.2 for acceptanc'e.. ‘The
defendant no. 1'.'up.on recéipt of the above L/cs,
from time to tis: vide letters dated 20.10.201.1,'
_13.1..1,2911, | 14.11;30:'11_, 17.11.2011, 26.11.2011,
27112011, 29.1»1-'._.;%0'11.' The plaintiff bank has
- submitted ~ the  L/c no.44404119é106,
444041199108, | 444041199111, 444041199114,
j4440411§9116, 444641199126, 44404119é126,

444041199128 including the bills (Ex4, 6

series), Acceptand;—: letters (Ex:6 seﬁeS). Upon

- perusal of the exhibit 3-6 series, the assertion of

/0[ | the plaintiff, deposition of P.W.1 the above
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2
~did not produce _any documentary e_vide_nce.
P..W.ll has beeﬁ cro;*ss exami'ne_d by th_e. lawyer of |
both ‘the defendant no.d and -2, The plaintiff
‘bank claij tﬁat ht., defendant no. 2 oﬁeﬁed a
.curi‘ent account. Eseﬁlg no. 33_029481 w1th thé_
 plaintiff bank on 63._1 1;2009. The plaintiff also
c'o-ntends.. that fhe_ | aefendant n(-).2l .ope'ned | 8
.let_ter_s' | of creftiits.} | (L/cs) in favour of the

.
E

defendant mno.l inr local import of fabrit:s.

Subsequenﬂy, fro:;;“:f time to time, the defenéﬁ.ant
‘no.l bcﬁeﬁcialy of ‘the above L/cs ‘transpoﬁ;ted

‘the consignment under the respective L/cs and |

'sent the documents along with the bills dra\x}(n-

T Tl - B . . . . :
e - |

|
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mentio_ned contention ,bf sanctibning ‘BDT
.212.8835.+2'128835' + 21_28835 ¥ 2_12'883'5. +
2-128835, 2138&;"—3‘_5_ + 2129750 + 212975-0
towards 'i'he deferdant n_b.l' have 'begn provéd.
Accordjng to fﬁé contents of exhibit: 4 & 6
séries. The plajiiﬁﬂ' bank -sahéﬁoﬁed 8 LDBP
facilities -in faVoﬁr of 'the. defendant n.o..' 1 .and.
heréby releasec‘lﬁ pgymenf urider the bills with a
view to facﬂité£e s}i}idb'mrunning of the businesé
of th_e | defendant?an(‘).l. Exhibit 8 series fui'the'r.
revéal th;.t thé | déf§ndant no.l avaﬂed the ‘above
’" , (i\ LDBP facﬂiﬁes 1n fu]l and in aclmowledgﬁeht
) | , |

the said, as security, executed usual charge

(R
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documents namely letter of undertakjng, DP

note, letter of disbursement etc. (exhibit:2

Series)_. 'i‘hus' is -bec_ome:s evidgnt that the
plamtlff has is'su'e-:i.. sanction'-c-)f ﬂle loan facﬂi’tj
on the basis of .L/ cs and the defendant no.l ha.s-
availed the. facility in full, As such the dgfendant
no.l bound to fepay the lé_an amouﬁt. So, issue

no.2 is disposed ¢t in favour of the plaintiff.

issue No.3

The defendant no.2 claims that it has no idea

concerning the alleged 2 L/cs, Sonali Bank has

n ot issued the L/cs and has not given the

| confirmation. He Wants to say that the L/c
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2@
documents submitted by the plaintiff are false

and fabricated.
As per the. contention of the written
sté.tement and the dépo..sitionl of DW.], the
aﬁtﬁoﬁty of the bank has no knowledge aboﬁt
the said letter of credits and the record of such
'L/ cs ére nqt | avajl_able- ei_ther. m registei' or in
cOmpgj:_er .syétem, .jOn_'perusal. of the .exhibit:4

series, it appearé- ‘tha.t it contains all kinds of

information relating to the matter of issui.ng
L/cs. At the -top of L/c, the irrevocable

documentary credit njamber is shown as

TR

4440412990“1{%-. “This number revals the code of
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AD or-non AD branch, the type of L/ ¢ (local or
foreign), the year sf issuing. L/ c and lasﬂy the
number of L/c issiied by them. It alSq contains
every detajls req_ui,red.é- for issuing L/ C. Here;,
Sonali Bank, Agargad:n B:_ranéh' ié the issuing
bank, National Baﬁk is the adﬁsing bank. Other |
détailé | relat‘:iilg "'j;:o applicant, _béneﬁciaxy,-
| shlip'mexit and 'coﬁ-’aﬁngi: shipment of goods 'are
laid downm the L/ e. -Most importantly, in plé’pe |

of authorized signature, the sign and seé;l

p -
LI

containing the name and number of authorized

person are avaﬂqp}c; It appears thai‘:gi exhibit: 4

e
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series are Sej;j'a,éc-'éte L/cs bearing separate
numbefwitl%r sanf:.. k]nd of coﬁtents. It appears
to thé Court'thatl thie authorized and responsible
officer of the defendﬁéilt no.2 bank issued the
é]leged L/cs in falvour..' of-l the National_ Bank
I-‘.I.o.wever, adnnﬁredly, So_naﬁ ‘Bank Ag..argaonl
branch 1s a;_é;i)n Aﬁ branch and. in that caée, it.

“ -

requires permissic through SWIFT Code or in

]

that aﬁﬁfopriaté ‘case through mail from the

head office according to the section-11 21(f) Vol.l
(2009) | Guideliﬁés for Fdreign Exchange

Transaction '(Baﬁ.giadesh Bank). This is the

formahty which heve to be complied with by the |
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S
branch office. I:Tllis.%. 'branch office of Sonali Bank
has not complied rith the formality of securing
permission from the h¢ad office and therefore
the swift code is not available in the L/cs. As
sﬁch it can be ‘said. that the L/ cS have_ not been
duly issued comp;ying auﬂ.@le_.fo_rmaﬁtiés.

Now ﬂxm djsp%;...{te' is whether the defendant
bank is 'bound. to ﬂay the scheduled amounf to

| ﬂle plaintiff bank According to Artu:le 7 of
UCPDC 600, the advising bank shall take

reasonable care  to check the apparent

authenticity of the credit which it advices. P.W.1
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20
L/cs and letter tf aCceptanCes. As such, the
defendant no.2 is not responsible to the

claiming bank to reimburse. In this way issue

10.3 is disposed of against the plaintiff.

Issue No.4 |
As 11'1 issﬁe ﬂxl and ’3 it has been- decided
ﬁl favér of the Bauk and issue no.3 has been
decided agamst the plaintiff* The plajnti-ff. is
entitled to get reﬁef ﬁ"om the defendant no.l énd

not from the deféndant no.2.

o

| From’ me__abo%z'e discussions it appears that
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in his cross exami;;iaﬁon a_greed that there is 110'
signature of the branch manager of Sonali bank.

There is receiving seal of the concerned branch

office. So, it is clear that the plaintiff bank did

not take reasomable care to confirm the

authenticity of the L/cs. Besides, documents
show that the loan is sanctioned towards the

defendant nb.l.

iIn view of the above mention facts and

circumstances, it can be concluded that fréiud

and irreguiarities have been committed in

connection of the issuance of L/cs and therefore

the defendant bank is not bound by the allegeq
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is entiﬂéd to gét back Tk.2,21,50,628 /-(Two
.Crore' Twenty One Lac ﬁfty | Thousand Six
Hundred Twenty Eight) only as on 16.0 6.2013
from the defen.zf_iaﬁ L., The statement of account is
feund o be corr ot The defendant n.o.'l being
the borrower cauot gét’ 'rid. | of his labilities.
B Thu.s, it has been decided fhat the defendant no.
1 is liable for the loan to the Bank.
The Court fée -péid is éorrect.

Hence, It is

" Ordered N

That the suit be decreed on contest against

the defendant no. 1 Mr. Md. Md Nurul Islam for
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an amount of Tk.2,21,50,.6.28/— (Two Crore
Twenty One Lac fifty Thousand Six Hundred
'I‘w_enty Eight) only as on :16.06.2013. The suit
be dismissed 611 c-*bnte’st against the defendént
no.2. Tlr;e Managé%, Sonali Bank Ltd. Agargaon
Brénch, Dhaka. |

The defendaht no.l is direct_ed to pay _the
d_ec_retal ambunt within 60 -(sixty) days from date
under Section--SLOi(-‘;;i'}' of .TheA.I"tho. Rin Adalat Aiﬁ,
2003 failing whlch the plaJntlﬂ' may recover.it b.jrl

N g execution case. The Plaintiff is also

——

directed to deduct the payment (if there is any)

T

made by the defendant duﬁng pendency of the
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suit (after 20.06.2013) before proceeding the
execution case.

Dictated & 'CUi*rec'_.éd by mé.

Sd/- _Meher I\aigar Such ua Sd/-Meher Nigar Suchona
Judge . | 10/10/21 .
Artha Rin Adalat No.:, ° - Judge
Dhaka - Artha Rin Adalat No.3,
' Dhaka.
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