IN THE SUPREME COURT OF BANGLADESH

HIGH COURT DIVISION
(CRIMINAL MISCELLANEOUS JURISDICTION)
Dated: The 19® day of March, 2025
Present:

Mr. Justice Md. Igbal Kabir
And

M. Tustice Md. Riae Hddin Kb

CRIMINAL MISCELLANEQUS CASE NO. 58578 of 2018

(Arising out of Quashing the proceedings of C.R. Case No. 516 of 2018, now
pending before the Court of Metropolitan Magistrate, 2" Court, Chittagong.
AND

IN THE MATTER OF:

Mr. Maksudur Rahman, son of late Sayedur Rahman, Dirctor of Modern Steel
Mills Limited, of Office address: 116, Nahar Mansion, CDA Avenue, Muradpur,
Chittagong; And House No. 108, Road No. 3, Block-G, Panchlaish R/A, Police
Station- Panchlish, District- Chittagong.

................. Accused-Petitioner

(On Bail )

: -Versus-
1. The State:
.....Opposite party.

2. Sonali Bank Limited, Laldighi Corporate Branch, Kotowali, Chittagong,
Authorized Representative- Mr. Md. Sazzadul Islam, son of Md. Khorshed Alam
Chowdhury, Principal Officer, The Sonali Bank Ltd, Laldighi Corporate
Branch, Kotowali, Chittagong.

.....Complainant-Opposite party.
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Present: e
Mr. Justice Md. igbal Kabir
: And A
Mr. Justice Md. Riaz Uddin Khan

Criminal Miscellaneous Case No. 58578 of 2018
Mr. Maksufur Rahman o S
el “.....Accused-Petitioner
Versus

The State and another - :
.-..Opposite Parties

No one : : ;
..... For the Accused-Petitioner

Mr. Shaikh Mohammad Zakir Hossain, Advocate
with et Rl i :
Ms. Israth Jahan Ony, Advacate

S For the Opposite Party No. 2

Judgment on 19.03.2025.

Md. Igbal Kabir, J:

On an application under section 561A of the Code of Criminal
Procedure, the Rule y(ras issued by the Division Bench of this Court
about quashing the proceeding of C.R Cas_'ér-No. 516 of 2018 under
Sectior: 138 and 140 of the Negotiable Instruments Act, 1881, now

pending in the Court of learned M'etropdl'i'tah Magistrate, 2™ Court,

'C;hittagong,should'not be quashed so far it relates to the petitioner

and/or to pass such other or furfher order or orders as to this Court
may seem fit and propér. o o : ;

Short facts, in brief, rele\}éh{ for d_‘iSpbsai of the case are that
the accused petitioner took a Ioan‘from-'the opposite party Bark. In -
order to.repéﬁhe, loan amount, theﬁManaging Direéto.r ofthe

’




company of accessed petitioner issued check bring No. 6219735

dated 30.06.2017 in favour of the Vdppoéité party No. 2/bank, and the

same was dishonored on 20.12.2_01? due to the réaspn of insufficient

funds. Theteaﬁer, the Bank sent a legal notice, through his 1awyei'_,‘ i

thereby demanding the aHeged loan ‘amount, and the same was
received by the accused petitioner, bLit did not take any 'stéps or
make arrangements to repay ;he_said Ioan..On' that count, opposite

party No. 2/Bank filed a complaint petition before the Court of Chief

Metropolitan Magistrate, Chittagong under 'séctiqns 138 and 140 of

the Negotiable Instrument Act, 1881 ( in short the Act, 1881).
The corhplaint 'pétition was examined under section 200 of the
Code of Criminal Procedure by the learned Magistraté," who issued a

summons against the accused petitioner. The’ accused petitioner,

however, voluntarily surrendéred before the Court and was enlarged

on bail.

The case was fixed for hean'ng;‘ the accused peﬁti_orier"

preferred an appli‘éation under section 561/A of the Code of Criminal
Procedure thereby seeking to quash the proceeding of C.R Case"No.
516 of 2018 filed under sections 138 and 140 of the Act, 1881.

It is at this juncture the accused_petitioner' moved to this Court :

and obtained the instant Rule. -

In this case, Rule was issued vide its order dated 03.12.2018,

at the time of iss@anc‘:e of the Rule the Court passel an interim order.
‘Against such interim order being aggrieved opposite party No. 2,

Bank breferred- a Crim_in-é! Peﬁtioh for Lea\(é to {-‘:\ppeal. No. 488 of

2020 along with an application for stay. However, the ‘judge—in-',

Chamber stayed the order passed by the High Court Division dated
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03-12-2018. Subsequently, our Apex ' Court ‘péssed an order of

continuation of the order of stay'grante'd' by the Judge‘—in»Chaljhber. ;

This matter is fixed for hearing at the instance of the opposite
party. No one appeajrs on behalf of the petitioner\to press the Rule.

However, on perusal of the application, it appears that the

petitioner brought this application wherein it has alleged that the

instance prooe'e3difrgé havé.'bgen-chél'lenged as the complain ‘petition
has fled after the expiry of the _limwi’rc_a,-tion pe'riod'prescribédunder the
Act, 1881. In this"“ context, it has been claimed that one of the
conditiéns. fo commit an offene under section 138 is .thé_t the drawer
of a cheque must'fé;i_l‘?‘:fo make the due pe{y‘:fnént'u within thirty days’iof
the date of receipt of the IégaP notice. In this case, a legal notice was
received on 14-0142'()18, and the thirfy-day‘ Iimitaﬁdﬁ period Wohld
end on 12-02-2018,-th¢re_fqre, the cause of action arose on 13-03-
2018. However, the opposite paﬁy,' 'the_‘ Baﬁk filed the case on 14-03-
2018 i.e., two days aﬁer the e>"(_pi.ry of the limitation period prescribed

in law. According to the petitioner, such p’roceeding is barred by law

to thét effect. *

It has alteged ‘direétor of a company cannot be deemed to be

_in charge of the responsibility of the company for the c.or‘idug’:t of its

business.. The accused petitioner _has_‘s'hown'.q‘teré"'a Director, but
his responsibility, liability, ar;d charge in the 6ompany have not been
clearly mentioned whic'h is reqﬁired_ "undL;; section 40 of the Act,
1881. There i;.;*'ho déemed Iiébiiity of‘a'direc.tuor in the case, therefore,

the present accused is not responsible for the conduct of the

" business of the cbm;:;én-y 2t the ‘r‘eieVaht tirr'le‘,f thus he ,'_will not be

liable under the law.

k
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Further, it has stated that continuation of the - instant
: proceedmg whrch is barred by law as the prescrrbed penod fixed

under the law to bring the case has explred would also depnve the
: petrtloner of gettlng the protectton of the 1aw and wculd otherwrse.

cause abuse of the process of the court and to prevent such
‘ abuselsecure 3ust|ce the instant case is habte to be.quashed

Mr. Shaikh ' Mohammad Zakir Hossaln |earned Advocate for

the oppcsrte party No 2 by ﬁlmg an afﬁdawt—m-reply submsts that the
company of the accused-petrtloner avalled credrt facrhtres from the
Complainant-B ank—Opposrte Party’ No 2, but failed to pay the
outstanding money and subsequently rssued a cheque whrch was
dishonored and as suoh the cheque issuer, as weﬂ as the accused— :
petrtroner as bemg Du’ector of the sald company is liable to the
offence committed under sectlon 138 and 140 of the Act, 188_1‘ ;
Accordmg to him when a cheque is gwen for. discharge of any debt
or lrabrhty‘and if such cheque is drshonored the rssuer of the cheque
is liable for the consequence under sectlon 138 of the Act, 1881,
According to him the cheque ftself has a presumptwe value as to
_debt or liability. The accused petrtroner is the Drrector of the borrower
company and he had also the consent that the Managing Drrector of
the said Company would issue’ a cheque ‘to dlsburse the loan

l1ab|lttres

. He brought to notlce that the accused-petitioner as: a Dlrector
of the said Company is hable to the offence brought under sections
138 and 140 as the offerlce was commltted wrth the consent of the :
accused-petitioner according to section 140(2} of the sard Act 1881.
In support of his s‘ubmlssron, ne cited the decision reported in 11

BLC 625 wherein it was observed that:
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...from the plain readlng of the aforesaid provisions of
sect:on 140 of the Negotiable Instruments Act, it
appears that when any oﬁence under this Act has been
commitied by a company. and .it is proved that the

- offence has been committed with the consent or
connlvance by any director, manager secretary or
| : other: officer of the company, such dlrector manager,
secretary or other, officer shatf be deemed to be gu:lty
of that offence. :

In the instant case, though the cheque was ISSUEd by the
Managing Darector of the company, the accused-petitioner . as
Director had' the consent regardmg the lssuanoe of the cheque,
therefore, the accused being a dlrector is a!so responsnble and the
‘application is not tenable in the eye of law.

! _ .In reply to the other ground he brought notlce that in order to

' recover the loan amount the Complainant-Opposne Party No. 2 Bank
served - a Iegal notlce vide dated 10-0‘[-2018 to the accused—‘
petitioner and others present petltroner received legal notice on

. 14.01.2018. Therefore the first 30 days to pay the money would‘ end

- on 13.02. 2018 and the cause of action arose on 14.02. 2018 and it
was exist till 15, 03 2018 ‘Bank filed the comptamt petition on
14.03.2018 i.e. within the statutory period. Accordmg to him, there
was no lllegahty to take cognizance agamst the accused. ;

Mr Hossain in reply to the argument related to Artha Rin Sust
submits that there is no bar to continue the CR Case The case
though has brought on the same matter in support of hIS
submfssmn he cited a- declsmn reported in 49 DLR (AD) 132

wherein lt was observed that:
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...there is."nothing in law pregh_iding_a criminal case on
account of a civil suit pending against the petitioners on

offence, while the civil suit is for. reahzatson of money.
Both can stand tegether
Heard the !eamed advocate of the Opposrte partyIBank
perused the application filed uneler sectlon 561A of the Code along
with annexures, and also cons;dered the facts and carcumrs.tances of
t"me case lncludmg the law bearmg on the sub]ect
Upon perusal of the materials on record we find that the
' petttton of the complainant contams allegations about the
comm|ss:on of offence under sectlons 138 and 140 of the Act, 1881

‘Wlth reference to the issuance of the cheque by the Managing

issuance of the legal notice and ultlmate fmng of the CR Case.

The aboVe-noted facts prima ‘facie disclosed the offence
_ under sections 138 and 140 of the Act, 1881, and compliance wit!
the reqmrements of that section. .

This Court ﬁnds substance in the subm:ssmns made by the
Opposite Party No 2, Bank and there 15 no scope to differ the same

in presence of the decisions crted by the opposnte party Bank.

defence plea in the tnat and to. procluoe supporting

documents/evidence, if any under the law.
In the context herem above we ﬁnd no ments in‘the Rule:

Accordingly, the Rule is d!scharged.

' the same facts. The criminal case stands for the -

D:rector of the company and the date ‘of dishonor thereof and._

a defence p[ea the accused petitloner is at liberty to take his

However the argument that has been taken into the petntnon |s- :
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i;ly‘_gr‘émted éarlie-f'"’by-"'th'is Court is hereby e
recalled and vacated. - : - - ‘ e
T i Thetonut e is directed to proceed with the C.R Case No,
516 of '12018 and dispose of fhe' sa:mé.:_éx;jgﬁitiousiy' following due’
process of faw. : Sl s '

There will be'no.ordf:‘r astocost.

Communicate the order e ,
Md. Igbal Kabir é
Md. Riaz Uddin Khan, J: i
Md. Riaz Uddin Khan

Type by: Md. Nurul Islam/ 01.07 .2025
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