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IN THE SUPREME COURT OF BANGLADESH
 HIGH COURT DIVISION

(CIVIL, APPELLATE JURISDICTION)

Dated: The 24 day of February, 2026

Present.:
Mr. Justice Md. Igbal Kabir
And
Mrs. Justice Jesmin Ara Begum
FIRST APPEAL No. 123 of 2021:
- (arising out of F. AT, No. 214 of 2021:

In the matter of:

. Being aggrieved by gnd dissatisfied with the Judgment and Decree
. “dated 17.02.2021 (Decree signed and drawn on 23.02.2021 passed by the

tudge, Artha Rin Court No.2, Dhaka in Artha Rin Suit No.269 of 2014.

N

ST

And

In the matter of*

Sonali Bank Limited, represented by its Mahager Hotel Sheraton, Minto
:f’\_oiaiii,:Dhaka. — ‘
- | | o S Appellant
7 -Versus-
Shahjalal Islami Bank Limited Dhaka Main Branch, Répresented by its
Manager and others | |

................ Respondents




Pre_s__ent:
> - - ' Mr. Justice Md. lgbai Kabir
L B And _

Mrs_ Justice Jesmin Ara Begum .

First Appeal No. 123 of 2021

Sonali Bank Limited

...Appellant
Versus N '
Shahjalai Istami Bank Limited and others

..Respondents

Mr.  Shaikh ' Mohammag Zakir Hossam Senior
Advocate with
Ms. Raziah Sultana, Advocate,
Mr. Md. Anawarul Islam, Advocate,
Mr. Aminuzzaman Sohag, Advocate and
Mr. Md. Mahbubur Rahman Advocate
..For the Appellant

Mr. Morshed Ahmed Khan, Advocate with
Mr. Khan Mohammad Shameem Aziz, Advocate
~.For the Respondent No. 1

Heard on 16, 11 2025, 2411.2025, 01,12.2025 and
Judgment an 24.02. 2026

Md. gbal _Kabir.,..fz _ _

At the instance of the appellant, this First Appé‘él is directed aéainst the
judgment and decree d_ate_é 17.02.202.’??} "('de'*ree signed a_nd ;dréwn on
23.02. 2021) passed by the Iearned Judge Artha Rin Adalat ?\!o 2, Dhaka in

Artha Rm Suit No. 269 of 2014 decreeing the suit on contest against the
defendant No.-1 and ex parte against the deferidant No. 2.

Facts in a nutshell for disposal of the F:rst Appeal- -are that the
fespondent Shahjalal lslam: Bank Lfmlted as plaintiff, mstltuted an Artha Rin
Suit against Sonali Bank Limited ard others for recovery of Tk. 1 03,80,749.83

as on 31.05. 2014 The plaintiff in. his plamt contendec.f lnter~aha that Dana
Textile maintained - a. current account beanng No. 4001- 11100014809 with
Shahjalal lslarr! Bank since 09.10. 2011 In the couise of business, Sonali Bank,

! at the |nstance 0‘F its client T. & Brothers Knit Composute Limited, opened a —

back-to- bac.< E_stter or redat (UC, No u3/01104‘7542 dated 02.10.2011) 1n\\

famu; of Dana Text!lb for 1mpoﬁ of 30s#1 Carded Yarn amounimg to Uss -

1,35 800 06, equwalent to Ik 1, 03 ﬂ? 290 60, Subject *G UL,F’ 600

W
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It appears that Sonali Bank advised the amendment of the L/C t'o Dane
Textile by letter- dated 02.10.2011. Thereafter Dana Textile submitted the L/C .
documents, includmg a hill of e}rchange dated 11.10.2011, to Shahjalal Islami

s

Bank, which negotiated the documents and forwarded them to Sonali Bank for
acceptance. Sonali éan.k, being. the issuing bank, unconditionally accepted the
documents and confirmed payment of the bill amount, which was further verified

by Shahjalal Islami Bank through correspondence and teiephomc con‘r"rmatron

with authorized officials of Sonali Bank. Upon such unconditional acceptance,

Shahjalal Islami Bank discounted the bill on maturity and extended credit
-facitities amounting to Tk. 71,00,354.60 to Dana Textile by crediting its current
account, after obtaining the necessary' charge documents. However, despite

acceptance, Sonali Bank failed to make payment on the maturity date, ie. _
03.03.2012, ."\’__epeated demands and reminders through 47 letters and a legal
notice dated 23.02.2014 yielded no result. According to established banking

norms dCP 600, and documentary credlt pract|ces the rssurng bank is legally

bound to honor the LfC oblrgatron in fa\four of the negotlating bank As Sonali

Bank failed to- drscharge its statutcry and contractual ob]@a‘tlon under the LIC

the p'amtrf‘f bank ctaamed Tk 1 03 80 7‘49 83 and prayed for a decree against
defendanr Nos ’1—2 jomtly and/or sevej ally, along wrth a personat decree
N agalnst the concerned defendants for recovery of therr Iawfut dues.

The respondent defendant contested the suit by submsttrng a wnttenr
statement denylng the statements made in the plaint. Accordmg to him, the suit
was not at aII maintainable against the defendant No. 1 in the present form. The
suit | rs false, 'frivo[ous vexatious : manufactured vague, misconceived,
unspecrﬁed basefess concocted and meanrngless and wrthout jurisdiction
which is not tenab!e in the eye of law, the platnt of the suit is barred by llmrtatron
as well as by pnncrp!es of estoppels wa:ver and acqwsance the plalntlff has no
cause of action’ to fl!e the lnstant sult and the aurt does not dlsclose any cause
of actron the sut has been flled wsth maraude |ntentrcn and in the plaint the
plarntn‘f did nct make the L/C applicant’ parties though they were the most

necessary partres rather the defendant No i has been made party in \nolatlon of
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provision -of section 6 (5) of the Ain,

defective for non-jcinder of neéessary paities and mi'éjoinder of improper parties

and prayer of the plaintiff against the said d‘efendants completely illegal which

has no Iégal basis, actually the disputed L/C never issued by the said defendant

and there is no account opened for the beneficiary to.the said defendant bank,

the defendant No. 1 has no knowledge regar,ding‘this disputed matters and the
said statements completely misrepresentations of facts, absolutely frivolous,
vexations, misleading, motivated, manufactured and concocted, which are naot

tenable in the eye of Jaw and the defendant categorically and emphatically

denied. and the plaintiff filed this suit for his illegal demand and purposes. The

plaintiff filed this suit on the basis of a false and fabricated story, and a
fraudulent bracticé has been committed By the plaintiff regarding these disputed
matfers._The piaintifﬂs claim by the pla’i,n,_tiff is false and fictitious, which should
be dismissea._ ; .‘ : |

Aﬁér ‘hearin'g_ of both ;the sic:ie ﬁpo_n considerfﬁg {he materials -and

evidénce _on' record the learned Judge of the Artha Rin Adala’r, Court No. 2,

L B

Dhaka decree the suit in févour of the plaintiff-respondent N'o._ 1 to the amount of

T 1,03,80,719._83 _'_as\c;n 31.05.2014 including interest and costs, on contest

against defendaﬁ\t-N_o. 1 and ex.—parte-égéinst the remaining defendants in Artha

~—

Rin Suit No. 269 of 2014,

Being aggrieved by and highly dissatisfied with the impugned Judgment "

and Decree, the defendant No.2, as appellant, preferred the instant appeal
before this Court. | ‘ |

.Mr_. Shaikh Mohammad Zakir Hossain, learned Senior Advocate for the
appéii_an‘z, éﬁbm’its_ that the .Anh‘a Rin Adalat wrongly included Sonali Bank

Limited '(ep_resie'nted‘ by the Manager, Sheraton Corporate Branch, Dhaka

——

({defendant No.1) in the suit, although it was ﬁéﬁherﬂfhe priricipal debtor nor a

guarantor or fnortgagdr under section 6‘(5)' of the Artha Rin Adalat Ain, 2003,
Therefore, the suit is defective due to mi'_5~j_oi_n‘der and non-joinder of paﬁies.
He subrhits that the judgment-and decree dated 17.02.2021, passed by

the learned Judge Artha Rin Adalat No.2, Dhaka, directingto pay the decreetal
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judgment and decree Whlch is liable to be set asrde

with the charged documents executed by the borrower and its Bank, the

plaintiff.

He submits-' that the p’laintiff' negotiating bank hopelessly failed to
discharge their.dutie_s in allowing -the alleged loan, V\rhile they found that T &
Brothers Knit Composite Limited and Dana_‘fextile Mills, in connivance with

some officials, 'created fake,\ forged and fraudulent documents show as

“doubtful, but the learned Judge, W|thout gr\nng any frndlngs only based on

UCPDC 600 decreed the suit, 1gnormg the case of fraud, and as such the
judgment and decree are Irable to be set aside.

He: submrts that the Iearned Judge failed to properly consrder the
decision in Zyta Go\rernment Ltd. vs. Union Bank (55 DLR (AD) 56). In that.
case, there was. no allegatron of fraud; the dlspute concerned only the quantity
and quallty of fabrics. However, in the present case, the entrre transactlon
lnclud[ng documents and supply- of goods, is alleged to be fake and. fraudulent
He argues that, as held by the Apex Court, the only exception to the strict rule is
where the bank has knowledge- that the documents are forged or fraudulent, in
whlch case the matter must be treated dn’ferently

He also subm:ts that as per fundamental pnncrples of LC, transactlon

_fraud is an e,tceptron o the rule of UCPDC 600 and the plaintiff adduced ' -

ewdence -of fraud that has been practiced by the pa'tles of the so—called LCs, o

but the learned Court below falied to consider it in passing the impugned

He further submits that the learned Judge committed a serious illegality

—m relyrng on the so—called truck receipt” allegedly issued by Nayan Tara

Transport Agency The recelpt merely states that fhe goods were recewed in 4
good condition, but it does not disclose who recerved the goods nor does it
contain any S|gnature or the regrstratron number of the truck These deﬁmencres
clearly indrcate fraudulent fabncatlon of documents yet the learneﬁ court befow
falled o consnder such rnaterlal e\ndence while passrng the rmpugned Judgment

and decree.




: o
He elso submlts that the fearnad Judge misconstrue & central ISS06 O

the c'a_se._: T_he_ E’rofotma Invoice was |ssued by Moinuddin Fabrics, and
accordingly; the LIC was -opened in its favour. However, without any

amendment to the L/C, the bilis were submitted by Dana Textile Mills as the

benef'iciary, which is . wholly unauthorized and indicative of fraud. Furthermore,

the investigation report dated 06.12.2012 reveals that Dana Texdile Mills Ltd. is

merely a paper entity. with no real existence, and that Nayan Tara Transport -

Agency is also non-ex,tstent. These facts establish that the entire transaction

was based /on- false and- fabricated documents, but the learned Court below

failed to properly'eppteoiate fhess findings, rendering the impugned judgment
and decreg I|able to be set asnde |

He also contends that the beneflmary and documents were changed
without proper amendment, _and lnvestlgatlon reporte shoy\_.red that the entities
involved wete fiot:itioos..‘lrjespite heing informed about fraud and pending
DUDAK cases, the tﬂat court fallect to consider these issues.

He submfts that the lmpugned judgment is \nttated by gross Hiegallty and

mlsappreCIatlon of e\ndence Although the tnal court referred {o an undertak[ng

/

'dated 15 12 2011 by the suppller not to claim the bill amount, |t failed to

properly conmder that the underlylng documents were defectlve |ncomplete
and apparently manipulated The delivery chalan and fruck recelpts lacked
essentlal pamcuiars such as place, address, and proper identification, and )
Vmandatory documents like the BTMA cettificate and GP-2 Mushak chalan were
not produced. lt is -fuﬂher alleged that the beneficiary’'s name in the L/C

documents and the acceptanoe letter was altered by overwntlng without- proper

- auxhentloation in wolatlon of Bangladesh Banks BRPD Circular No. 13 dated

09.09.2012. The olalm that 33.95 metric. fons’ of yarn were transported in a

srngle day by a s;ngte truck is also mherently lmprobable lndtcatmg fabncat:on
He further subm:ts that the trial Court itself found irregularities and

lnoon3|sten(:|es in the eXhlbItS and even obser\.red that the transactaon appeared

i be concocted, possibly involving all parties, including bank officials. Despite

‘such findings, the court erroneously decreed the suit, which ts contrety to the
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principles laid down in 55 DLR (AD} 56 an

- B00. Accbrdingly, the impugned jﬁdgm'er_nt and decree are liable to be set aside.

He subrits that the léaifned Judge failed to consider that the suit is

barred by defect of the party since the L/Cs applicant, M/S. T & Brothers was

--»J"not made a Vp'ar‘(y in the suit, and the plaintiff intentionally did not t_’r_la_ke party T &
Brothers to aﬁoid é;ho'wing' the doubtful transaction hetWeen the parfies. On the
other hand, the defendéht-&o. ‘I_Iis not connected with any loan or beneficiary of
the alleged loan and did not apply for a Iéan tq the p]aintiff bank; consequently,
the defeﬁdaht-l\!o.‘l was madé a party-inrthe suit, and the case is defective for

mis-joinder and nonZjoinder of parties. ‘

‘He submits that the learned Judge failed to consider that the whole deal
and total gamut 0f situation has been cfeated, in fact, consents and connivance
with some Qfﬁcials of the defendant No. 1 and the same has been hedged at
the behest: -pf the plaintiff bank aﬁd the beneficiary i.e., the defendant No. 2,
since leter 'ailiege.ld accé-ptahcé‘:bf pills as céntained with .aflegéd letters are all
fake and so'nje__ are not maﬁér_é of officé copié_s are_‘aQaEIable on record in the

- office of the concérn_e_d b’ank'ar-ld aza cons.eq_uen'ee, those V'are product of fraud,
fraudulent’ and fabriéated_' documentslﬁ]is il/lgg’aily.‘ana 7u'nla\r{rfully created by the
plaintiff B_ank, in co1lusioﬁ with -the beneficiéry and the corrupt :d_ishon'est gfficia!_s .
of the défeﬁdaﬁt Né‘, 1 'bank.w.ho were con.nected'w;ith the_ maiafidé deal in their

personal capacity and as such, the defendant No.-4-is not at all liable in this

regard.
He submits that_in the back-drop of the facts and circumstances and in
all aspeé:ts the defendant No. 1 was impieaded as parly in the suit 'is not

warranted by the concemed provisions of law, consequently, the Artha Rin

Adalat ought to ha;fe-stricken off the name of the defendant No. 1 from the suit
under order i rule 10{2) of the Code of Civil Procedure. -~ i

7
I

3 N : ) X - . . ;,, ot B "/, .
He submits that the plaintiff examined only ong 'prosecutign’witness who
failed to produce the case of the piaintiff, -more-so._ At:‘ﬁe*’e’\’fﬁénces .of the said

e

witness has not been corrobo'rat_ed By-ahy other witness resulting of which the

plaintiff case has not but thefbfosécution failed to find out otherwise from him in
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- cross examination, so, the.plaintiff case is fraud one and upon which the
Ieamed"Judge_ illegally d.ecreed th‘e.euit which is liable to be set aside. —
He submrts that the alleged L/Cs adopted the ICC Uniform Customs and
Practlce for Documentary Credrts (commonly known as UCP 800) and as per
the -case brought forward by the plarntlff-respondent No 1 bank that the present.
defendant—appellant had lssued its conf rmataon regardlng ~authenticity of such
L/Cs whereas Artrcle 34 of the UCP 600 clearly dlctates that "A bank assumes
Vno Irabrl:ty or reeponstbrllty for the form, sufflc:ency, accuracy, genurneness
‘ _falsafrcatron or legal effect of any document, or for the general or partlcular
- condmons st:pulated ina document or eupenmposed thereon...." and since the
present deféndant- -appellant through-out the course of trial have maintained the
posrtlon that it does not possess any record of such L/Cs ever being opened
with it, let alone |ssumg confi_rma_tion in favour of the plaintiff-respondent No. 1
.Kfor purchaeing—the said L/Cs and ignoring such quintessential aspects, the trial
Court below maost ilegally reached the conclusion of passing the herein-
impugned judgm(ent and decre_e, which is required fo be set aside for the ends
of Justrce | -
He eubmlts that under the UCP 600 banks are generally requrrecl to
make paymem stnctly aga:nst conformmg documents a pnncrpie known as the
autonomy pnncrple‘.” However, over trme,_an exception to this principle—the
“fraud exCeption"—has been recognlzed allowrng efther the buyer fo restrain the
seller from drawmg on the credlt or to restrain the bank from maklng payment
. where clear or manifest fraud is lnvclved He further subm|ts that where such
outnght fraud is committed. by the seller, the buyer is entitted to notify the bank
and prevent the sefler from benefrtsng from the fraudulent transaction. Inlsupport
of this contentron he rel:ee on the decision passed in Utfara Bank vs. Macnesifl
and Krlburn Lid ano‘ others reported in 33" DLR (AD) 298 where it was
observed that payment under a letter of credit may be wrthheld Af fraud is

established ‘and brought to the bank’s notice. Accordingly, he arguee that the

present case is a fit one for. stoppmg payment agalnst fraudulent documents,
— .
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impugned judgmént'and decree, whiéh is therefo;e liabie to be set agide: -

He s'ubrnit'é"-that the defendant No. 1-andthe plaintiff bank are both
renowned financial institutions in Bangladesh and the Gommon people déposit
their money'in thosé banks. Both of these financial institutions have been using

the de_positéd mdney to serve their clients” purpeses, thereby extending their

business and contribufing to the economic growth of our country. The issuance

of L/C, acceptahcé of L/C, and claim .of the bills by. the plaintiff bank are_quité .
vague, baseless and fo_rgéc_l. .The pl'aintiff bank, with some dishonest officer
mutually, had conspired and oroduced fake L/Cs and fake purchased bills,
mis.appropriated" the money of the innocent clients, .e‘md, vﬁth the ill motive to
degrade the defendant No. 1's posttion in the banking sector, had insér’ted the
defené:lant_ No. 1's name. The defendant N_o. 1is in no way connected with the
alléged offéncéﬂ but_ the_r -plainﬁff ba;nk-and some of tﬁeir diéﬁoneéi o.fﬁrcers, to
avoid fhefrl!_iabi:ii’gy and to mis_apprﬁpriate_ the money of the innocent clients, had
in-Etiated‘ thé_sla_fd éuit and ob"faﬁed ‘the ht.arein'—i‘rripu'gned- ju.dg:ment and decree
and as sucﬁ, thesame i.s fé-qu.if(;d to be.set asiae inl fhe intere_st' ijusfige. |
He submits thét’ even if .t_he éonteﬁtior}_.raise-d by,thé) /plafﬁtiﬁ-resp-cwndent
No. 1 were héid_ to be true,'t-ﬁe be:nefit undér the L/C .\;vas availed by the
defendant lNof 2 .of 't.he_.‘sé'id suit and the present defendéht only- siood as a

guarantar, so to speak, against the said credivliability and since the present

deiendant-appellant is afgb' a public bankihg com.pany, the decreetal amount
claimed by fﬁe plaintiff-respondent No. | may have to be paid by,.’{h_e present
defendant-appél[ant in tﬁe longzrun, which.in turn might cause serious prejudice
upon the present defendant—éppeilant as it does not possess any record of such
L/Cs e\.ier been Openqd at fhe instance of the said defendant No. 2 and thereby,
the prés‘ént d'efe.ndaj'nt;appellanf may b‘ie oﬁstéd from filing a smt for recovery of
such amountln v:‘hé fﬁfuré ‘and as Section 6(5) of ';'he Artha Rin Adalat Ain,
2003 in ifs prdvisd aI!owl'.s th’ezde“cre/se to.. bé j[én's_ferr_éd in favom; 6_f the third party
mortgagor or guaranto'r, -thé said proyision' of law oughﬁ to have been

considered by the trial Court below whilst bronouncing_ité verdict and as such,
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the herein- |mpugned ]udgment and order is the outcome of non-application of
judrcaal mlnd,_.causmg serious loss and lI'I_lLll’y upon the present defendant-
appellant and hence the same requires interference of th‘lS Court for the ends of
justice. | | 7
He submits that the subject matter of the Artha Rin Sult, being the L/Cs
in question, is a by- product of fraud and srmllar sels of cwcumstances Sonall

'Bank errted preferred Appeal Wthh was allowed and reported in 76 DLR 353

wherem tt was held that

.......... Qut of those different clauses sub clause (2) stlpulates
amongst others a létter of credit or other financial arrangement
C (weerg A o e s wowie) be considered as a loan, if any
~.. financial mstltutlon provides or executes so in favour of any loan
or the creditor takes the liability of such arrangement on behalf of
its borrower. Adm:ttedly no such foan was created in favour of
this defendant No. 2-appellant as per the said provision other than
the defendant Nos. 3-8, rather, the plaintiff only took liability for
the defendant Nos. 3-8 by purchasing the alleged bills upon
creating ‘an IBP loan against them, who, in their turn, issued a
personal guarantee as security to repay the said loan. But nothing

short of those arrangements has ever been done for the appellant.
So, the purported acceptance of LC documents and confirmation
to pay the bill on maturity, as has been asserted by the plaintiff
invariably does ‘not come within the ambit of "ipan" as we found
. from the definition of | ioan and if it is so, then there is no earthly
: ~ reason to maintain the ‘suit against this appellant classifying it as
. an'j “borrower" Though the leamed Judge disposed of the said
“issues in favour of the- plamtlff but what she described and found
is absolutely beyond the relevant provisiori of Artha Rin Adalat
Aini, 2003 even such claim can never be sustained in view of the

section’ 6(5) of the Artha R|n Adalat Ain, 2003 as well.
"(paragraph—54) and as such the claim of the plaintiff bank, so far
as it relates to the present appellant -defendant No.2, is liable to
be dismissed and the impugned judgment and decree passed by

the learned Artha Rin Adalat No. 2, Dhaka in- Artha Rin Suit l\lo

269 of 2014 is liable to be set asude

Mr Morshed Ahmed Khan learned Advocate for the respondent No. 1
subn’nts that the Sonall Bank itself has admitted the fact of tssumg the L/C
(Exhibit—_ 5!1 5) and acceptance of the documients, which included sétling a date
for p'aym'ent. _Sonali Bank issued a lefter dated 02.10.2011 in favour of Dana

Textile advising ’rhe amendment of the L/C. in this context, legally, Sonali Bank

cannot deny the existence of Dana Textile.
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banking rules, barﬁcular!y the U_niform Customs and Practice for Documentary

Credits (UCP), banks.deal strictly with documents and not with tﬁe actual
goods, services, or performance underlyirig the transaction. Accordingly, when 7
Shahjé|at Bank forwarded the documents 16 Sonali Bank; the latter had the full”
'opportun.ity to examine the documents for-.any discrepancies within the
" prescribed time. Iﬁ the presepf( case, Sonali Bank accepted the docurments
without raising. any -objection or pointing out any discrepancy and, on the N
contrary, advised and _confirméd th;e rhatuﬁtylpay_ment daté as 03.03.2012.
Having acceptet the documents, Sonali Bank bt_acame legally hourj_d to honor
the payment an the due date and is s’tc’npf_u-:‘d"from''subseque’rﬁlgylT >al1eging defects
‘ar irrég‘ule‘lﬁ_t.ies in the documents or the-under‘lyihg transac'_tion. In \addition, the
relevant Bg'nglédésh Bank _gircular’s and 'guidéiinés méndéte that a.c-ce_pted-
e*port hills mﬁst be 'Séﬁled \n}:ithin the stipqlated tirﬁe, irrespé_ctive of disputes
congcerning thé _goods or fhé Qnderiying com.mercia_l _tr_a_msaction. Co-r-\_sewenﬂy,
Sonali Bank héd. no !awful justiﬁcétion io Witﬁhold or delay' pa'yrﬁent after having
accepted thela documenté and fixed the matUrit_y date.‘ _ |
He s_ubq;nits tﬁat Sénali Bank.qnequivocaily _accepted- the bill for payment

and advised the mat;;rity d_ate as 03.03.2012 vide its letter dated 03.11.2011,
;f_id.'ressed to Shéhjajal Ba.nk. The bill itself 'c1e$riy shows Daﬁa Textile as the
beneficiary. .(.)nce _su’éh _acceptance is communicated, Sonéli Bank becomes -
legally bound to honour the bill on maturity.

According to him, under settled banking law and practice, upon
acc:eptancé 6f a bill with ah advised maturity date, the beneficiary’s bank is
Iegaliy thitled' ’to'pt-Jrchas:er fi'_ze bill befqr_e maturity by é;(t;anding. an IBP faciiity.
The b&chaéing baﬁk édvaﬁces funds to the be.heﬁciary ata discounted_;ra]ue,
relying priméri!y on 'the.aélcép’.['ihg bank’s ﬁ'ﬁdeﬂaking to p'ay_}“o_n the due date.

Mr. Mor.she.am Ahmed Khaﬁ, by Qvay of ﬁis -Q}jbmission, claims that
Guideline for Foreign..l-E'x"change "I"ransactidns, V;)iu_mc.\é-'l,V'VZ'OOQ, Chab’te’r 7,
Sectioﬁ fll, Para 38, deélin‘g With_payﬁeht sgttiément against back-to-back

L/Cs, reads as under; S _ ' : . .
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. .-- ...Usance bills against back-to-back import LCs should be
settled at maturity even wher'é, for some reason export has not
taken place, or where the export proceeds have not been realized,
or where the. realized export proceeds net of value addition
requirement is not adequate. to cover the back-to-back import
payment ... ... .. ?

According-to him, pursuant fo the above, Sonali Bank was under an
obligation to make payment on the maturity date, i'.e., on 03.03.2012,

He claims.that BRPD Circular Nos. 10 dated-11.07.2012 and 13 dated

09.08.2012 deal with acceptance of inland Bills, making the following provision:

amivle it R Worfis Er el Aoz feide Agle owm sid
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In thé‘ih.stantr case, Sonali Bank accebted the bill on 03..11.201‘1 and
advised é .matjurity dafte‘ .for payment on 03.03.2012. Therefore, the BRPD
Circulars do not apply in the instant case. '

On th.e.point of vicarious liability, it-was argued that vicarious liabiiity is a

legat princliple in _to_ft law that holds oneﬁers_pn o:f _enﬂty I.egally responsible for

the wrongful acts b’ommitted by another person, even though.the person being :

held liable did not personai]y'c_ommit the wrongdoing or h_é_ve any direct fault. It

is most commonly use,d_,td fnake emplovers liable for the forts {civil wrongé) of

their erﬁﬁloyeas when thosg torts are c':omr_nitted in the course of employment:
in the ﬁnancia[-ééc’tor, a quesiion generally arises théther a bank will always ~.
be Iiab.le or responsible for the ac;ts committed by it‘s employees. Iﬁ thi;s regard,
a decision has been made in the case of the State Bank of India vs. Shyama

-

Devi (AIR 1978 SC 1263), which established the pfinciplé'of vicarious fiability

- within the banking sector;

“The Court in the judgment held that an employer, i.e., the bank,
will be heldﬁresponsibie and liable for the acts done by their
employees if the acts were done within the scope of their
‘employment and which” is an authorizéd act. Thus, the case
" establishes that.if an employee of a bank. acted beyond -their
authority, or outside the cColse of employment, then the Bank
cannot be held responsible for such acts which are committed by
_ their employees beyond their authority. ' ’

The course of_employment encompasses: the principles .and
authorities under which an employee is required to act with the
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third pany on behalf of, and for the 'benefit of the employer, ie.,
the bank, thereby fostering the relationship betwé&en the bank and
its clients.

Therefore, if the employee performs and acts the duties and
responsibilities entrusted upon him as per the terms of the course
of employment, then it is said that he has done the acts within the
scope of the authorized employment and .manner, and beyond
S that scope will constitute an unauthorized act. The Doctrine of the
fralic of his own theory lllumtnates the same lights on the
afaresaid _proposition. Thus, i an employer acts beyond his
authonty, n an unauthorized manner, beyond the scope of the
employment and Lomrmts fraud for personai galn with the third-
party causmg loss and injury to that th|rd party, then although he
is domg the acts under the shed of the employer, but the employer
cannot be held responsible for the acts for which he is not
authorrzed for. But if an authorized act is done in an unauthorized
.way or in a wrong manner, leading to a loss and injury to a third
“party will fasten the liability of such effects, and the third party can
__proceed agamst theemployer o

Thus, the vicarious liability creates doors for the person wha
endured loss by, the acts of an employee committed under the
purview of the authority of the course of employment given by the
- master/femployer, then that person shall have the right to proceed
- against: the employer_to recover the losses caused by the
' employee. However an -unauthorized act committed by the
' employee using the position for personal gain will not come under
the purview.of the vicarious liability and the employer cannot be

held liable for the unauthorized acts done by the employee

In the instant c:ase D W 1 stated very clearly in his cross-examination
that the ofﬁcers, ,UPO_'_" whose _si_gnalures the L/C was_opened_and the officers —
who_signed the eceept_anoe of .the bill, were the embloyees of Sonali Bank at .
the relevant time_.'Besides, So_nali Bank failed to prove by adducing credible
evidence that the officers acted ‘beyond their aothorities.'As such, Sonali Bank
is liable for the'activities of its. officers.

We have consrclered the submlssrons S0 plaoeo by ‘{he learned counsel
for the appellant perused the memorené;‘;m of appeal and the impugned

judgment annexed hereWith and also perused the documents so exhlblted

On our scrutlny, |t appears that Mr. -Md. Kawsar Ahmed Mojumdar,

[N

Junior Assistant Vice President of Shahjalal Bank, _deposed as P.W-1. Shahjalal
Bank tried to prove its case by way of édducing credible evidence. It is et this

joncture, it has brought notice to.this court that Mr. Md. Abdus Salam, Senior
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.Principal'Ofﬁce':a; of-Sonali Bar;k deposed as D.W—F!, who inhis examination-in-
chief stated that ST Bl fem, a3 M oz T96ior cIoR Se/s3s y2e wikces =1 LIC

applicant TM brothers Knit Composite Ltd. &% Sa cmti B At S Gisize fem

a5 W AT w0 A @, o e TERER W 1% @ maturity date; due date
L/C =it wmea EW el ﬁ{iﬁ,ﬁ%.?ﬁu 5¢/53/>38 ifiedn ~af witdm waen (@W: 9 In his
cross examination, DW-1 stated that h&/mﬂb)iz@fﬁﬁam o o LG
‘appiic.ant T & Brothers ?ﬁﬂ?ﬁil SE/53/33% Gﬁm A F& Sww Fed s Further
relates with si'g.nétures on the L/C, D.W-1 stated in his cross examination that
am/fr germ o cé_vr_a'm P 2P St G2 WIS S GTAI K s R ot
Fi’sﬁ’ﬂ;f[@ Eeient! and'\rleiétes with presenfation of L/C documents, D.W-1 stéted in
his cross éx‘am'i'na.mﬁ_on that \‘sovs..o-b}i"\\@ﬁ.ﬂ &ﬂﬂfﬁ\?Wﬁ T IR AT T
;cceptahce_“aa oI W! He also brought notice that regarding signatures
on t.he accepiénbé1'D.W-’1-_s'tates in Lhis_crdgs examination that Bill of Exchange
« % fomem aifiesiag wiorg SICe ”\EE{T:'E@.W A G FF TS %.I At this juncture, it
‘has (.:lairned._SopaEi:Bank totally failed top%&e By-.:addﬁcing any evidence that
their offic;rs acted in excess-of their authctities. o

.. ‘The; documents éhbws that _l,o_ﬁicials of Sonali Bank,. Hotel Sheraton
Brangh, _ Wc‘a-re iﬁvqlved in__. the relevant transac\ﬁohs _gnq their authorized
signa{ureg aﬁb_ear on the documents. fhese' ihCludé_ signatures of Saiful Hasan,
Assistant General Manager, AKM Azizur Rahman, Deputy General Manager, -
and Mohammad _Abdul' Matin, 'Exécdtive Officer. The records indicate that on
30.10. 2011, 4documents relating to a Bill of Exchange were presented for
acceptance by  Sonali Bar?k, and the accepiance was made with the
part‘icipatiorn_qf the conpemed bank ofﬁpials. Although the defendant claimed
that n§ p_ropef_ épprova! 'Qr..-em.‘(’:eptancezwgs issued by So_r_xa]i Baﬁk andrdenied
itsuliab_ility, lthe dﬂqc.gm'entar-y évidencé%uégﬁ;ests )ﬁfﬁemis.é.. The Court observed
that theracqeptahce _é_f the Bﬂl of _Exchange was made by the bank officials and
that their éi'gna_tures_v.vére.dlily recorded, :.\vahich sﬁpports the conélﬁsioﬁ .that
Soﬁali Ba_nk Hote'l Sheratpﬁ Brarich Was‘ Eﬁdeed invﬁivéd in the transaﬁtien.

_ Fur‘.ther,.. it is transpife.d that upon receipt of Sonali Bank’s’-’.acceptance

and'a'ESurance of payment vide letter dated 03.11.2011, Shahjalal Bank lawfufly

EeEve oo oy
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discounted-the bill and extended an IBP facility to Dana Textile for an amount of

Tk. 71,00,354.60 (Taka seventy-one lac three hundred-fitty-four and paisa. sixty

only). Dana Textile was the borrower under the facility, and Shahjalal Bank

obtamed all reqursute charge documents from it. Although Dana Textlle was the
primary borrower s standa d banking practlce in [BP transachons that the
purchasing bank reiies principally on the strength ‘of the accepting bank's
commitment. _Accordlngly Shahja|al Bank relied on Sonall Bank's unequwocal
guaraniee ,contained in its Ietter dated 03 1. 2011 as the primary. source of
repayment. Sonali Bank accepted the bill on 03.11.2011 and fixed the matunty
date on 03032@?2 Sh_ahjalal Bank was legally entitled tc purchase the
accepted bill at any time within this period. The purchase of the bill on
20.11.2011 was therefore lawful, valid, and in strict conformity with es*tabtished
banking norms.

It is pertinent to note that the respondent/plaintiff Bank sanctioned an

Inland Bill Purchase (IBF) facilty in favour of the Defendant, Dana Texile Mills

Lid., on the strength of an uncondrtlonal acceptance of a b:!! by appellant/Sonal

Bank \nde fts tetter dated (}3 1. 2014, Whereby Sonatl Bank unequlvocalty

undertook tc honour and pay the b:tl amount upon its matunty Sueh

ac:ceptance ccnstltutes a direct, prlmary( and lrre\:ocable cbllgat|on on the part

of Sonali Bank akln to a bankers acceptance thereby, rendering it

lndependently hable to discharge the habli!ty ansmg out of the said bill. The
aforesaid letter of acceptance being the very ‘basis and inducement for the

grant of the tao:i:ty, has been specifically pleaded in paragraph 7 of the plaint

and duiy incorporated in the schedule as part of the securities. Under section

8(2)(Kha) of the ‘Artha Rin Ain, 2003, the said acceptance sguarely falls within

“the ambit: of “security,” ‘as it embodies an enforceable written undertaklng

guaranteelng repayment of the foan.

He ciarms that Sonah Bank is dlrectly and mtegrally connected with the
trarsactron iy questlon and |tsuabsence woutd |mpede the Court from
etfectwely and. cornpietely ad]udicatlng upon all the issues involved, thereby

creatlng a nsk of muttlpiacrty of proceedrngs and conﬂactmg declsrons In light of
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the settled principles of law that party is neceséary if no effective decree can be

passed !n its absence and proper if its presence is requi_red for compléte
adjudication, Sbhéli. -.B:ank Limi{ed clearly duaiiﬁes as both'a necessary and
proper party. Furthérmbfe, within the scheme and spirit of the Artha Rin Ain,
2003, persons actiﬁg és guarantors of providers of security are amenable to the
jurisdiction of the Artha Rin Adalat, and by \Jirtue__qf_ its unegquivocal accepiance

and assuraribe of payment, Sonali Bank Limited has effectively assumed the

role of a ‘security provider in-respect of the facility in question. In the premises,

_Sonaii Bank leifed be'iiﬁpleé_i_ded‘ as 2 barty to the p'resent suit in the interest

of justice. ' C S B
“1n the instant case, So_haii Banzli' has __taken'mutuény'_destrUCtive and self-

contradictory pleas. It has peen asserted that the very L/C, the unconditional

' acceptance_”bf the L/C documents, and. the advice of the maturity date for

payment were fake and the resull qf/forgery. At the same time, by admitting' the
claim that its _ov{rn' officers acted beyond“their Vauthority in relation to the said
L/C. Such admission necgssarily presupposes the éxis_te'n'ce of the LIC and the
pank's involvement therein. Further, Sonali Bank alleged that }the documents
presentec_!_ under the LIG, including the truck receif}t issuea by Nquntara
Trraqsport‘Agéncy, were forged and fabricated, and that Dana,‘Textile is a non-
ex':s_tent_entifcy. 'Th.efse pleas are inconsistent with.it:-} earlier contention that the

LG itself is ron-genuine, as the question of scrutiny of rejection of _documeﬁts

under ‘an L/C does nat a’r'ise if the L/IC itself never existed. Thus, Sonali Bank

cannot bé _.permitted _td"_si’multanéous!y contend that () the LIC itself is forged
and \'.roid-,_ and 7('|i) lthe documents. presented under _ihe L/C are forged and
una.cceptable. _Such céntradic’tb‘ry defences are l'egaj_iy un‘tenébie and amount to
an adm’i's'_s.,ion that the L!C transaction was aéted upon_' by Sonali Bank through
its officers, albeit aii_egedly beyond tﬁeir authoﬁty. |

In t_he above situation, it has remained that the case re_ported in 76 DLR

(2024) is different from the present case, and it is distinguishable. In the

reporied case, the LIC Was-open'ed by Sonali Baﬁk Limited through 2 non_—AD

branch, which Was not proﬁef‘. But in this case, the /C was gpened by an




authonzed AD branch (Hotel Sheraton Corporate Branch) w0 it is valrd -

Secondly, in the reported case, IVIercantlle Bank lelted claimed it gave aloan
to Sonah Bank But in the present one, Shahjala| Islami Bank lerted gave the
loan to Dana Textile based on, Sonah Bank’s guarantee and fastly, Mercartiie
Bank oould not prove the LIC and documents. But in thrs case, Shahjaial lslami
Bank proved ever\,rthlng, and the case was decided in its favour. Therefore, the
two cases- are not the same, and the reported case does not apply in the

present one

Regard berng had to the above discussion, we do not frnd any rliegahty in
the rmpugned Judqment and decree dated 17.02. 2021 passed by the learned
Judge of Artha an Adalat No. 2, Dhaka,- in Artha Rin Suit No. 269 of 2014
decreerng the suat which waP ants no rnterference by this Court

Resultantly, the Appeal is drsmrssed wrthout any order as to cost.

The rmpugned Judgment and decree dated 17.02.2021 {decree srgned

and drawn on 23 02 2021) passed by the !earned Judge, Artha Rin-Adalat No
2, Dhaka in Artha an Surt No 269 of 2014 decreelng the suit on- contest
against the defendant No 1 and ex-parte against the defendant MNo. 2 is hereby
affirmed. -

Let a copv Vot- this judgment,' along with the lower Court records, be

communicated to the Court concerned forthwith.

Md. Igbal Kabir

Jesmin Ara Begum, J

I ag_ree"
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