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THE SUPREME COURT OF BANGLADESH
HIGH COURT DIVISION
(SPECIAL ORIGINAL JURISDICTION;
Writ Petition No. 216 0of 2018
IN THE MATTER OF :
An application under Article 102 of the

Constitution of the People’s Republic of
Bangladesh.
-And-

IN THE MATTER OF ;

Mchammed Mahobobor Rahman.
...... Petitioner
-Versus-
Government of Bangladesh, represented by the
Secretary,  Ministry of  Labour  and
Employment, Bangladesh Secretariat, Ramna,
Dhaka and others.

....... Respondents
Mr. Mahbubur Rahman Kishore, Advocate -
.......... for the petitioner
Mr. Shaikh Mohammad Zakir Hossain,
Advocate
.......... for the respondent No.2 .

Heard on: 17.07.2023 & 24.07.2023
Judgment on : 01.08.2023

Present:

Ms. Justice Naima Haider
& |
Ms. Justice Kazi Zinat Hoque

Naima Haider, J;

In this application under Article 102 of the People’s Republic of
Bangladesh, a Rule Nisi was issued calling upon the respondents to
show cause as to why the impugned illegal and unlawful final show

cause notice for compulsory retitement of the petitioner from his

s
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| el‘nployment‘ 'issued vide Memo No.27.12.0000.012.31.01.6;16.16.856
dated 27.12.2017 undc;.r the si'gnaturre of respondént No.3 should not be
aeclared to have been issued without any Jlawful authority and is.0of n0 _....se
legal effect and/or pass such other or further order or orders_as to this
Court may seem fit and proper.
The facts of the casé as stated in the ‘writ petition. may be B
. summérized as follows: |
Or 20.07.1999, the petitioner -appointed in the service of the =
Meherpur Palli Bidyut Samity as “Plant Account Assistant”. Thereafter,
on 22.01.2015, he was éppointed as an Accountant (Revenue) and on
31.01.2013 and joined in his job at Mymensingh Palli VBidyut Samity-t.
The petitioner had been rendering service with utmost sincerity and

honesty.

In 2017 severai éllegations were brought égainst the petitioner and
as such show caﬁs‘e'notice was issued and the petitioner replied to the
same. On 21.05.2017, férrﬁal departmental proCeedingé were initiated e
against the petitioner by framing charge under the relevant provisions of - \
the REB Service Regulations. The petitioner gave' written reply‘.ﬁl_?.ormal
enquiryr committee was formed and submitted its report dated

18.10.2017 and found that the allega_tions against the -pétitionler were
proved. . |

The petitioner was issued final show cause notice before

compulsory retirement of the petitioner from his service under the
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signature of respondent no.3 and the petitioner was directed to show

. cause within 10 working days. from receipt of the said notice. Thereafter,
the petitioner moved this Division aqd obtained the instant Rule Nisi.

The respondent no.2 has entered appearance in the Rule by filing

an affidavit in oppqsition. The case of the respondents as stated iﬁ the

affidavit in opposition may be summarized as under :

Several allegations were brought against the petitioner and formal
departmentai- proceeding was initiated against him. Inquiry committee
was constituted n a.ccordénce with law and alleged allegations against
the petitioner were proved by the inquiry committee. Final show cause
notice was served upon the petitioner. The petitioner did not challenge
a-ny pmcedural irregularities and thereby, it cannot be said that there was
any violation of any mandatory provision ol the PBS Service Rules and

as such the instant writ petition is liable to be discharged.

Heard the learned Advocates and perused the materials on record

placed before us.

Disciplinary proceedings are injtiated by an authority under
certain statutory guidelines and in most cases the statute requires the
authority to corﬁplete the disciplinary proceeding within certain time. In
some cases however, the statute does not set out a timefrarne.within
which disciplinary proceeding is to be concluded. Even in latter case,
disciplinary prbceeding is to bé conctuded within a reasonable period

and if that is not done, in the absence of any cogent ground, it would be
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fair to hold that the accused should no _longer be subjeetd fo-‘such
proceeding. In the former case; the statute may provide for
conéeque‘nce(s) in the .event of failure to complete disciplinery
proceeding \;vithin certain time; if the statute so provides_, it becomes
- mandatory for the euthority to compiete the proceeding within the
stipulafed time, faﬂin_g which, the consequences of failure as. se.tl-out m

the statutory prOvisiQn,-beCOmes applieable. Even if the.statute does not

provide for such consequence(s), the autherity in question cannot be . .. ..
permitted to contimue the pfbceeding beyond the statutory timeframe'_
without any cogent ground and any attempt to do so shall be uniawful.

Rural Electrifications Board Employees Rules 1990 (“t‘hé"‘199o 7

Rules™) was repealed by Rural Electrifications Beard Eﬁﬁployees Rules
2018. In the 1990 Rules shall be applicable in the preéent context given
that it was the applicable Jaw when the depurtmentat proceeding was
initiated and concluded. Rule 43(8) of the 1990 Rules.provides that
disciﬁlinéry proceeding must be c:o‘mpleteci within 180 (one hundréd and
eighty da;s) from the dete' when the accused is informed of the

aliegation(s) against him. The said provision also provides that if the

proceeding is not concluded within the statutory period, the accused
shall be eleemed n—ot guilty. Not only thet, Rule 43(8) also provides that
those responsible for such failure shail may in appropriate circumstances -
Be subjected to proceedings for their incompetence. The wordings of

Rule 43(8) of the 1990 Rules thus clearly indicate that the requirement to

X
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complete the departmental proceeding within the stipulated time is

| mandatorif.
Rule 43(8) of the 1990 Rules is set out below for ease of

reference:
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The departmeﬁtal proc;eeding was.init'iated against the petitioner
through the show-cause notice dated 04.04.2017. The proceeding came
to a conclusion on 27.12.2017 through the issuance of the impugned
crder-final decision. ;t is an admitted position that the proceeding was
not conblﬁded withiﬁ 180 working days, as required by Rule 43(8) of the
1990 Rules.

In .ou‘r view, when an authority initiates departmental proceeding
against an empioyee, the authority should proceed with caution. The
authority should” ensure that the prbcee.ding -takes places strictly in
accordance with the law. The authority should further ensure that the

departmental proceeding is fair. As a starting point, the authority should

ensure that the allegations against the accused employee are clear and
specific and that there is no vagueness in the allegation(s). The authority
should also ensure that the show cause notice, through which the

proceeding is initiated, does not demonstrate a pre-conceived

%
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determination of gl;lilt on the part of the authority. The wéréiﬁgs Of the

show cause notice must not be such that a reasoﬁaﬁle person, reading the

notice, psrceivés that even at the time of issuance of the show-cause .-«
notice the autharity has determined the issue in hand.

We note gross imegulaﬁties in the initiation and continuation of
the- proceéding against the petitioner. It is settled principle of law"c‘hat the -
puni;hment or penalty to be imposed must commensurate with the
gravity of the misconduct. Aithough the choice and qua:ﬁ,um of
punishment is within the jurisdiction and discrefioﬁ of the authority, yet
it must suit the offence and “it should not be vindictive or unduly harsh”
nor “so disproporﬁonate to the offence so as to shock the conscience and
amount -in itself to conclusive evidence of bias”. (Ranjit Thakur vs.
Union of India, AIR 1987 SC 2386). We have no hesitation to hold that
in the instant case, the penaliy is disprbportiona‘te and too harsh.

Ha\{_ing regard to the attending facts, circumstances and laws
discussed above. we are of the view that the dismissal order is unduly
harsh, highly disproportionate and shbcking to the conscience. Hence,
the penalty of compulsory retirement notice dated 27.12.2017
{Annexure-D) is set aside a;nd instead lésser penaify by stoppééé-of 1
(one)‘ increment is awarded to the petitioner. This pénalty, in our \}iew, is
commensurate with the gravity of the offence, the surrounding

. circumstances and the mitigating factors which we. have already

discussed. The respondents are directed to reinstate the petitioner in the
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service within 30(thirty) days from the date of receipt of a copy of this .

Judgment and Order.

" With the above observations and directions‘,‘the Rule is made
absclute.

No order as to costs.

- Communicate the judgment and order at once.

Naima Haider

Kazi Zinat Hoque, J:

I agree.

Kazi Zinat Hoque

Typed by: Altati11.01.2024.

Read by: ﬁp% 2‘?
Exam. by:

Readied by: \1-01+24




